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CHI EF JUDGE SCI RI CA: Good norning, everyone.
Good nmorning on this bright and sunny day.

We have a fascinating presentation this norning,
and |’ mgoing to introduce the noderator of the panel, Judge
M chael Bayl son, Judge in the Eastern District of
Pennsyl vania. As you all know, Mke was a former United
States Attorney for the Eastern District of Pennsylvania,
and he has assenbled a star studded panel. M chael.

JUDGE BAYLSON: Thank you. Thanks, Chief Judge
Scirica, and wel cone everybody.

Today’ s panel is about the response by our
Governnment to the events of Septenber 11th, a topic which
has pronpted vi gorous controversy and debate anong nmany
di fferent people in our country.

9-11 ushered in a new epic in our history. Wen
bl anme was placed on a foreign terrorist organization that
very few Anericans had ever heard of, we all wondered what
was going to be our response, and what were we going to do
to prevent this from happeni ng again.

VWhat ever we had | earned from the Unabonber or from
Okl ahoma City or fromthe bonmb exploding in the basenent of
the World Trade Center was hardly enough preparation for
what we feel nust be done to counter the events of Septenmber

11t h. And sonme say it was inevitable that these events




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Col | oquy 4
finally took place in such a maj or way on our own soil.

As | awers and judges, we anticipate that many of
the answers to the controversy and the issues that have
foll owed Septenber 11th will take place as a result of the
process of judicial review. Those of us who are judges
naturally look to the Suprenme Court and yesterday we all
felt a sigh of hope or relief or whatever the right
adjective will be, no one will know until the decision cones
out, but when the Suprenme Court granted certiorari in the
so-cal |l ed Guantanano Bay cases, there will be at |east sone
gui dance on the issue of jurisdiction. And our speakers
today may have nore to speak about that.

The di stingui shed bi ographies of all of our panel
menbers are set forth in your program and |I’mnot going to
repeat them Suffice it to say that our first four speakers
have had very high positions within the Departnment of
Justice. Two of them served as Deputy Attorney Generals,
and the other two served as Assistant Attorney Generals very
recently in the Bush adm nistration and were on the front
line of the war against terror and the response to Septenber
11th. CQur fifth speaker, David Rudovsky, is well known to
Phi | adel phi ans as an outstanding civil libertarian, a
di stingui shed nenber of the faculty at the Penn Law School

and sonmeone who has been vigorous in defense and advocacy of
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civil rights for many, nmany years.

| just want to add that Ron Noble, who is known to
many of us as a former Assistant U S. Attorney and then
Under Secretary of Treasury for Enforcenent and is now
Secretary CGeneral of Interpol, had graciously agreed to be
on the panel, but events took over his schedule in the |ast
week or so, and he was forced to cancel, and we regret that
he is not here.

Just let ne say a word about the format of our

program Professor Heymann will be the keynote speaker and
will go first. He will give us an analysis as he sees the
issues. Sonme of it you will find in his outstandi ng new
book called “Terrorism Freedom and Security”, if you want

to read further on his very, very well-founded expertise in
this area.

Secondly, Viet Dinh will then follow Professor
Heymann. Viet is well known as the author of The Patri ot
Act and will describe that and sone of the responses to 9-11
that he was personally involved with at the Departnment of
Justi ce.

Jam e CGorelick is also known to many of you, and
in addition to having served as Deputy Attorney CGeneral, she
is currently a nmenber of the 9-11 Comm ssion and will speak

to us on her view of the threat of terrorism and the
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activities of that conm ssion.
At that point we will have sonme questions, either
anong the panelists or fromthe audience. |’m happy to
receive witten questions if you want to bring them up, or

people can just go to the m crophones and speak up | oud and

clear and we’ ||l answer the questions.
We'll then take a short break. When we resune,
Judge Chertoff will speak on the topic of judicial review

and what he views as the proper role of courts, and then
Davi d Rudovsky will give his views.

At that point, all the nmenbers of the panel are
going to have a short reply period, then we'll have
addi ti onal questions fromthe audi ence.

So thank you very nuch for being here today, and
now |'d like to introduce Professor Heymann.

PROFESSOR HEYMANN: Thank you, Judge Bayl son.
Ladi es and gentlenen -- by the way, it’s spelled as if it’'s
Heymann but the nanme is Hyman (phonetic).

What I'"mreally interested in is sort of the scope
of review, the way decisions are made, and whet her we have
to go with what | think of as an on/off switch as to war, or
whet her there’' s sonething of a rheostat where you can have
sonet hi ng, where you can in many ways make nmuch nmore subtle

j udgnents about what should be done and not done.
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My maj or subject is civil liberties, human rights,
sovereignty of other nations on the one hand and the needs
of national security on the other.

Al right. Let me start with the list of majors
that are contentious, and not easily, nost of them not
easily resolved: increasing electronic surveillance and
ot her secret forms of fact gathering; attendance of agents
at nosques wi thout any reason to believe that anything is
goi ng on at the nobsque that bears on terrorism but just
patrolling; nationality profiling with or w thout
di stinctions between visiting aliens and resident aliens;
and total information systenms. All of these are big
guestions. Total information systens is where the governnent
tries to pull together information from Visa card records,
banki ng records, l|ibraries, a whole set of places, to see if
the pattern suggests that certain individuals may be
involved in terrorism

Al'l of those actions bear on detention w thout
judicial review for both citizens and non-citizens. Coercive
interrogation of both citizens and non-citizens. For
non-citizens, targeted killings and mlitary tribunals.

Now that’s a rather inposing list. | don’t expect
you now to have it in your mnd. |It’s just that there are

very, very serious tradeoffs to be nade. That’s the point |
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want to make. These are very hard issues.

There’s room for dispute about al nost all of them
and as to the necessity for them the usefulness of themin
terms of national security, the danger they pose now and the
danger they will pose if they remain presidential powers for
the decades that terrorismw !l be with us.

The problenms are hard both in ternms of what shoul d
be aut horized. Should targeted killing, otherw se known as
assassi nation, be authorized? Should it apply to Anerican
citizens or only to foreigners, if authorized? But these
are decisions that you m ght well think would be made by
t he American peopl e speaking through its Congress and
enforced by judges in sone way ascertaining that the
necessary facts for drastic neasures were indeed satisfied
before the drastic nmeasures were taken. That seens to ne to
be the American denocratic tradition.

The only reasons you wouldn’t want to have those
great tradeoffs, those things that affect our safety, our
relations with other nations in the world, and our feeling
about ourselves as Anerican citizens made by denocratic
processes would be two. First, if you thought that civil
| i berties shouldn’t change in any way despite Septenber
11th, you would think well, the issues have been resol ved

and they will now be determ ned by courts applying precedent
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as it was before September 11th. And you wouldn’t think
there was need for |egislation and public debate. Second,
if you thought that by the President throwing a switch which
says this is war, the President gets all the powers and has
no reason to think about whether he shoul d exercise any of
t he powers that the President had in World War Il when
i nstead of facing 500 nenbers of Al-Qaeda, we faced perhaps
150 mllion well-arned Germans, Italians and Japanese and
their allies, or in the Civil War when the nation’ s very
exi stence was in doubt.

If you believe that the decision that this is war,
made by the President, with Congress saying that he has the
powers to do what’'s necessary to deal with Al-Qaeda, but
wi t hout reference to any of the eight matters that | just
menti oned, except for a statute that says no American wll
be detained. If you believe that he has those powers, then
you don’t think you have to bal ance. He should do what he
wants to do or what he thinks is necessary.

Okay. Now what would it look like if we thought
about terrorismand we said it’s too serious for things to
stay as they were on Septenber 11th, but that it will be
with us for 30 or 40 years and indeed it won't be just Al-
Qaeda. There will be Tinothy McVeigh's in the world, who

w |l be carrying around or threatening to carry around
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suitcase atom c bonbs. If you think that’s it going to be
with us for 30 or 40 years, and if you think that we ought
totry to handle it in a denocratic way, not just by
throwi ng an on and off switch and saying it’s up to the
Presi dent, what would that | ook |ike? That’'s why | gave you
these little charts.

Take a | ook at Figure 3, the last figure here. By
t he way, the Attorney General has said over and over again
that he believes his instructions to be and his policies are
to be, to do everything that is lawful that will increase
our security against terrorism But believe ne, it is very
difficult to identify anything that any of our speakers
today will say is unlawful, given the adm nistration’s
assunption that we are at a war |like the second World War or
the Civil War or the first World War. Everything is |awful,
i ncl udi ng perhaps assassination of Anmericans at hone. And
the argunent of the Attorney General is that his job is very
sinpl e and nmechanical, to do everything that’'s lawful to
protect our security. It seens to ne an untenabl e position.

What that position anpbunts to is saying that
everything that falls in the overlap area between circle
one, steps useful to reduce the chance and harns of
terrorism and circle two, steps dangerous to denocratic

|iberties and unity, automatically gets resolved in favor of
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“do it.” Not just that the President has the power to do it
because it’'s war, but do it because that’s the order he’'s
given the Attorney General. That’s what the Justice
Depart nent says over and over again. |If it’s lawful, and
|’ m assum ng that everything here is |lawful, do it.

If you were to want to reach that type, nuch nore
denocratic approach to the next 40 years of our nation’'s
hi story, there would be decisions to be made in the B and
the E area. And courts would have a role in applying those
deci sions, and they would al so have a role in deciding
what’'s pernmi ssible in the B and the E area.

What woul d be decided differently, it’s not so
hard to imagi ne. The detention of Anmerican citizens by the
mlitary when arrested within the United States, not on
battl efield conditions, Padilla not Handi, and held w thout
| awyers, and w thout access to courts, would sinply fall in
the B category but, maybe it’s in the C category, sonething
t hat makes people feel better -- maybe it's in the E
cat egory, sonething that also nakes people feel better, but
it would look Iike a power of trivial inportance conpared to
its dangers to denocracy. We do after all have a habeas
corpus clause in the Constitution, and we’'re not faced with
an insurrection, nor an invasion.

What I'’mtrying to do is describe situations where
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there is mnor national security gain and great threat to
denocratic liberties over the next 40 years.

| know Viet Dinh will laugh a little bit about the
l'ibrary provisions. | don’t think they’'re the worst thing in
the world, but secret access to library records, sone did
panic. People who |like to read books and go to a library
rat her than buy themin a book store, it hasn’t been used
once. Now, | don’'t think a judge can say well, this is a
power that hasn’'t been used, therefore you don’t have it.
But | think the |egislature, the Congress, could very well
consi der whet her that was necessary if it hadn’t been used
once in the first two years, and if the power to detain
Americans such as Padilla, who were arrested in the United
States, has been used once in two years.

And attendance at nobsques randomly by FBI agents?
Nobody knows how nmuch it’s being used. All of these powers,
if they are sinply activated and approved of as soon as the
Presi dent says “war”, have been exercised with i mense
secrecy. We don’t know what’s being done in our nanes.

But | do know that a provision that said you could
only attend a nosque if you either have reason to suspect a
crime or reason to suspect hate speech, or reason to suspect
urging violence, would get everything that the Governnent

needs and woul dn’t have everybody who's attending a nobsque
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for a religious cerenony wondering who was the FBI agent in
the room it’'s not necessary. But you get what |’ m urging.
What |I'’murging is that there are bal ances, and Congress has
to get into it. The courts have to lean a little bit into
it, but the Congress is going to have to |ead.

How can you tell, if you're in Congress, if it
will help in terns of national security? Turn a little bit
to Figure 1. There are a nunber of things that across the
top, A B, C, D, all the way up to I, are things that
terrorists need. If you re in Congress, you have to ask
yoursel f, does this step really prevent the terrorists from
getting one of these things they need? There’'s a J and a K
fine. Add J and Kto it. Along the rows, 1, 2, 3, 4, 5 are
t hi ngs we can do, various steps we can do.

But again, it’s not inpossible to press a little
bit and cross-exam ne on whether a step is likely to be
useful. And that would rem nd you that every step that’s
useful is likely to not only reduce terrorismin sonme ways,
but increase terrorismin other ways. |Israel is |earning
that. Targeted assassination is creating -- and this is what
Secretary of Defense Runsfeld nused, wondered about in his
recent famous nmenp. Are we making nore terrorists than we're
killing? You d have to ask that question.

And you' d have to renmenber that whatever we do may
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be used in a jujitsu type form agai nst us, and you have to
worry about that a little bit too. A couple of MT students
wrote an article that is fanmous and has circulated, it’s
call ed the “Sonmet hing Carnival”, showi ng that no matter what
we do to screen at airports, if you had a group of four or
five terrorists, you could sinply send themone at a tinme on
airplanes to different cities w thout bonbs, just traveling,
and the one that wasn’t doubl e-checked woul d be the one you
woul d then want to use for the terrorist attack. You have to
renmenber that there are ways to strategically use our own
devi ces agai nst us. That person who didn’t trigger it on
his trip to Detroit would be searched | ess than other people
and woul d therefore be a good terrorist.

| woul dn’t punish sonmebody who has shown the
failures of our system the failures of our airline security
system | don’t think it’s up to a judge to decide this.

But the idea that someone who's shown that our systemis not
working will be punished and sent away to jail seens to ne
to be sheer folly as a matter of policy.

Last point. How can you tell if it hurts human
rights? The adm nistration acknow edges that it can’'t
violate the law, but it says we’'re at war, and human rights
dim nish to the vanishing point in war. Wat if anything is

outside the power of the President in times of war? 1It’s
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hard to imagine. It’s hard to think of them On the other
hand, it seens a little bit unnecessary to give the
President all the powers of an endangered nation in dealing
with a group that may be 500, that will be succeeded by
ot her groups fromthe Miuslimworld, and other groups from
the United States, and everywhere el se over the next 30 or
40 years.

To worry about human rights you have to worry
wi t hout regard to whether this is war or not war, whether
it’s traditional or not traditional, about privacy such as
the total information awareness and its effect on denocracy,
about freedom of speech, about freedom of religion, what
will the effect be of FBI agents randomy attendi ng nosques,
about freedom of novenent, what will it mean if Anmericans
can be detai ned because the Secretary of Defense says he
bel i eves they were involved with terrorism wth the right
to | awyer, to rights against discrimnation

Civil liberties exist beyond the |aw, they exist
separately fromthe |aw. They exist as freedons that we urge
on ot her countries and that mke us feel secure as
Americans. And those are the things that have to be
bal anced, not surrendered in the name of war.

And finally, and with this |I close, the Justice

Departnment has had a tradition for many years, certainly
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goi ng back through the civil rights period, of being the
voice of civil liberties, civil rights, non-discrimnation,
decency in Government councils. The Governnent’s al ways
needed that. |It’s always needed that | eaning in that
direction. For a very long tine, Jam e Gorelick, and | as
the Deputy, and others fromthe Justice Departnment, have sat
on the group that has to approve any covert action by the
CIA; and then in the |l ater stages when it’s finally
approved, the Attorney General sits there. Why does the
Attorney General sit there? Not to make sure the | aws of
war, that nothing has been done that is not perm ssible in
war time. The Attorney CGeneral sits there to make sure that
we remain true to traditions of Anerican denocracy, and to
urge that. The Justice Departnment has to go back to that
role. Thank you.

(Appl ause)

JUDGE BAYLSON: Professor Dinh.

PROFESSOR DI NH: Thank you very nuch, Professor
Heymann, thank you very much, Judge Bayl son, Judge Scirica
for this invitation to a conference that |1’ve al ways envied
because Judge Chertoff keeps tal king about what a wonderf ul
group this circuit is, and what a wonderful conversation
this conference has al ways been. | nust say that | have

added pl easure of attending this particular conference
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because we do not have to deal with the boring sunshine of
the U S. Virgin Islands, but rather we can be here in
beauti ful Phil adel phia, and it is beautiful w th wonderful
vi ews of Canden across the river. And | thank you very nuch
for this special invitation to this place.

| will start off by noting that this is the
absolutely opportune time to have this critical
conversation. | have |likened this period, the two-year
period after the Septenber 1lth, as sonmewhat of a transition
phase whereby the Departnent of Justice and others invol ved
in the canpai gn against terror is ending our sprint stage of
the race towards safety and entering the marat hon phase of
that race. That is why key |eaders |like Larry Thonmpson
Judge Chertoff, Ral ph Boyd, and to a | esser extent nyself
feel confortable in handing off the baton to the |ong range
runners whereas we were the initial responders to this
crisis. And you noticed, | included the name of Ral ph Boyd
in that group in order to round out the gang of four. And
that inclusion is not an incidental one, but it is a
critical one, and it goes to enphasi ze Professor Heymann’'s
point as to the role of the Departnent of Justice as the
def ender of civil rights and civil liberties of |aw abiding
Anmeri cans.

| remenber imrediately after 9-11, | think it was
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Sept enber 12th, the Attorney General was considering his
first speech to the nation, his first press conference, one
of many. We were over in the FBI Center, in the Command
Center, because the conferences were bei ng done out of
t here, and Ral ph Boyd ran out the hall after nme and handed
me a piece of paper. He says whatever you do, make sure the
Attorney General says this in his opening statement or in
answer to a question. | |ooked at it, it was one paragraph
iteration of how inportant it is for the entire country to
keep its head and not, and not engage in stupid, unwarranted
crimes of retaliation, msplaced retaliation. And I
remenber a sonmewhat heated conversation between nyself and
Ral ph. | said you know, we’'re going out there in order to
reassure the public, do you think this is really necessary.
He insisted it was, and even edited his one paragraph, and
t hose of you who know Ral ph Boyd, know how hard it is for
himto make things shorter, his one paragraph into one
sentence, which the Attorney General stated in that first
speech and indeed reiterated every single time he appeared
in any press conference.

And the canpaign, in order to investigate and
prosecute such crinmes as, hate crines of retaliation, was an
integral part of the canpai gn against terror because we know

that we seek to protect the Anerican people in general, but
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t hose people who are nost helpful to us in that effort are
the communities which are nost affected by terrorism and
that’s the source of the information that we woul d get.

And so even as Judge Chertoff was engaged in an
aggressi ve canpai gn against the terrorists, Ral ph Boyd is
t here engaged in a very aggressive canpaign, equally
aggressive canpaign, in order to investigate hate crines,
resulting in approximately 112 to 120, dependi ng on how you
count, prosecution assistance at the state and | ocal |evel,
and a couple of federal prosecutions of retaliatory hate
crimes.

But to the topic at hand, which is the primary
response to the canpai gn against liberty by the terrorists
waged on Septenber 11th, and | believe they continue to wage
it until this day.

There is a lot of confusion. There is a | ot of
m sinformation, and at tinmes there is a | ot of obfuscation
and disinformation in this current dialogue. I hope that as
we, intelligent comentators and deci si on nakers, progress
in this conversation to discuss and di scover and inpl enent
the rules of the road for the continuing path toward safety
for the marathon phase, | think that it is appropriate for
us to reconsider those rules of the road. | think it is

i ncunmbent upon us to separate the wheat fromthe chaff, and
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make sure that our conversation proceeds not on what is
politically sexy, but rather what is jurisprudentially,
legally and historically relevant to our conversati on.

So ny comments will be in that vein, to try to
di stingui sh between constitutional rights and civil
|iberties in general, to distinguish between the practices
and policies of the Departnment of Justice, and the practices
and policies of the Departnent of Defense, although the two
are obviously intertwi ned, but in order for us to nmake heads
or tails we have to distinguish between chief war power and
chief Iaw enforcenment authority of the President of the
United States, and al so to distinguish between actual
activities of the United States Government versus potenti al
activities or imgined fear out there in the el ectorate.

That way we can dispel the fears while at the sane tine
reaffirmthe public as to the steps that have been taken in
order to protect the security of America and the safety of
her peopl e.

In this regard, | want to refer to the three
primary prongs, the three, | would consider themall equal
but the three primary prongs of the canpaign or the strategy
against terror. First, information; second, detention; and
third, immgration. O these three, it is obvious that they

are not of equal weight.
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Unl ess we are to ignore the terrible m stakes of
hi story such as the German and Japanese internnent and ot her
regrettable m stakes of history, detention cannot be a
primary, even a significant part of any canpaign to prevent
terror.

Li kew se, inmm gration. Unless we are going to
offend the liberality of tradition and the generosity of
spirit that have brought us all, my famly included, to
America and the fruit of opportunity to the peoples of the
worl d, we cannot, we cannot rely on the cessation of
imm gration or significant restrictions on the right to
travel across and into our borders as a primary or even
i nportant conponent of our canpai gn against terror.

However, both of these are necessary conponents; not
significant, not inportant, not primary, but necessary
components.

The primary conponent is information. Devel oping
actual intelligence so that prosecutors can disrupt and
prevent terrorismcrimes from being perpetrated here in the
American Honel and. And we had no illusions when we sat down
and crafted the strategy in order to devel op nore actual
intelligence for |aw enforcenent officials to use to disrupt
and prevent terrorism

| remenber a neeting, | think it was the Thursday
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after Septenmber 11th, where Judge Chertoff, nyself, Larry
Thonpson, the Attorney General and all of our staffs were
gathered in a conference roomto discuss adm nistrative and
| egi sl ative proposals that woul d be necessary for us to
create the seam ess web of information gathering in order to
prevent terrorism And one of us remarked that it is an
irony, indeed it is a significant pitfall of our strategy.
That is, the nore successful we are in inplenmenting the
strategy of preventing another catastrophic attack on the
Anmerican honel and, the nore space we create for those who
woul d detract fromour policy to criticize it either as
i neffective, unnecessary or worse, counterproductive. W
fully recogni zed that, but obviously we took an oath to
defend the Constitution of the United States against
threats, and we’ve fulfilled that oath. Now we’ ve seen 25
mont hs of relative peace, where not another Anmerican life
has been lost to terrorismon the American soil, we see the
sane political dynamc comng to effect.

What this little story remnds me is that each and
every single one of the considerations that Professor
Heymann had so articulately highlighted for us here, we had
internally considered, as we progressed to craft that
strategy, because we fully knew not only that it is our

constitutional duty to weigh these various considerations,
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t hese nonent ous concerns, but also that if we didn't do it,
t here would be political hell to pay.

And so even though, and | acknow edge this very
explicitly, even though the public relations canpaign, the
messagi ng, did not reflect this type of consideration,
because those decisions were made above our pay grade and
out si de of our earshot and outside the cannon of our
expertise, the careful substantive work that went into
crafting the policy and the strategy did reflect the careful
consi deration of the concerns that Professor Heymann has
articulated. OF course, we're not infallible and we my well
be proven wwong. | amvery glad that the Supreme Court has
now deci ded to enter the conversation. It is a rather
surprising case to be entering into, to be perfectly honest.
Of the six judges in the DC Circuit, not one dissented from

t he decision, so it is rather surprising, but |I am heartened

by the fact that the justices now will engage in judicial
determ nation of these matters, and hopefully that will, and
it isultimately the hope that they will refrain from maki ng

extra judicial statenments about these weighty concerns.

| nformati on. Professor Heymann said that | would be
| aughi ng about Section 215. It is no |laughing matter,
al though I do think that the hull abal oo over Section 215

(which is the business records provision of the USA Patri ot
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Act) has been greatly overbl own. Those of you who are
prosecutors and defense attorneys, know that a normal grand
jury subpoena can get you business records of all types in
ordinary crimnal investigations.

Judge Bayl son nentioned the case of the Unabonber.
In that case, it is widely reported that federal
i nvestigators served crimnal grand jury subpoenas on the
libraries of at least the University of California at
Ber kel ey, and also the University of Mchigan, in order to
see who checked out three particul ar books, rather esoteric
books that were cited in the manifesto that he had sent to
vari ous news organi zations. A rational, reasonable
i nvestigative step, going to |look at the library records to
see who checked out these three books. It didn't pan out to
be anyt hing because he covered his tracks a | ot better, but
you can see if the same person checked out all three books,
it would be a pretty good investigative step. In order to
get that, you have to do nothing but sign the subpoena and
go to the clerk of the court in order to get a stanp.

Section 215 gives that sane authority to national
security investigators in the Foreign Intelligence
Surveillance Act context. It does so with a very significant
and potentially intrusive civil liberty provision: that is

the provision for confidentiality. It is an automatic gag
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order. You can get the sane thing in crimnal context by
going to a judge and requesting the confidentiality order.
Section 215 is automatic. The persons receiving the order
cannot disclose to a third party except to execute that
order, consult counsel or other staff in order to conply
with the order. That is a potentially significant intrusion
upon the civil liberties of the third party, that is the
person whose records are being sought by the investigators.

Because of that potential, Congress saw fit to put
specific restrictions and safeguards. One, you actually
have to go to a judge, a Foreign Intelligence Surveillance
Act judge, and he has to -- he can only grant that order
only after finding that it’s relevant to a national security
or terrorisminvestigation.

Second, every six nonths, the United States
Departnment of Justice has to report both to the Intelligence
Committee and the Judiciary Commttee of the nunmber of
times, the manner and the purpose and fully informthose
commttees of the use of Section 215. Those reports have
been nmade consistently since October 26th of 2001 when the
Act was passed.

Finally, although the business records provision
does not specifically single out a First Amendnent activity

such as bookstores and libraries, it does include the
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standard protection for such activities, in that it says
that the provision cannot be used to target First Amendnment
activities. | do think that the fears surroundi ng the
provi si on has been of great benefit to the debate, but is of
a different kind of benefit. It is not that provision itself
t hat shoul d be the focus of our attention, but rather to the
extent that the debate centers on First Amendnent
activities, the next question should be asked: should it be
so easy for crimnal investigators, w thout any approval of
a court and order, to get records of First Anmendnment
protected activities like records of bookstores or
l'ibraries? That’s a debate separate from and apart fromthe
Section 215 debate.

Pr of essor Heymann brought up a very good point,
what good is this power if it has not been used. If it has
not been used, then maybe it should be renpoved fromthe | aw.
If it is truly necessary, then why don’t you use it. | think
that is a very inportant question, but one thing that needs
to be put into debate is the prosecutorial choice. There is
a choice for an investigator. You can go to a grand jury
proceeding, a relatively easy way in order to get the
records, or you can go the Foreign Intelligence route,
Section 215. It depends on how nuch you val ue the

confidentiality of your investigation, and what steps you
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are willing to take. This investigative choice exists for
the investigators. Just because the investigators have nmade
the choice not to enploy Section 215 in the |last two years,
but found grand jury subpoenas adequate, does not nean that
there would not be a case or an instance in the future that
ari ses where they would not make a choice differently. And I
think the existence of that choice is a very inportant arrow
in the quiver of the investigator seeking to protect against
national security threats.

Ot her areas of the | aw have been very significantly
commented upon. | nust say | frankly do not, do not credit
very much the criticism Because the criticism while
politically sexy, does not weigh very significantly in the
jurisprudence of the legal tradition of our history. The
entirety of Title 2 of the USA Patriot Act, the so-called
surveill ance provisions, were only increnental changes that
renoved the | oophol es that prevented | aw enforcenment from
having the seam ess web and allowed terrorists and ot her
crimnals to exploit those |oopholes, in order to
communi cate their crimnal or terrorist plans.

Each and every single tinme that Congress extended,
made those incremental extensions, it also extended the
authority of the judiciary, using the sane |evel of

predi cation, be it probable cause, relevance or whatever,




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Col | oquy 28
that existed in previous law to the increnental extensions.
These are increnental changes that have resulted in an
exponential gain in the defensive preventive capacity of |aw
enforcenment. It is not the existence of the net that matters
but rather the existence of the breaks in the net that allow
the fish to get through. By closing those | oopholes in this
net, creating that seanl ess web, you have exponential gains
because you catch all the information that you are
aut horized to catch, while at the sane tine having an
incremental effect on the civil liberties of |aw abiding
citizens.

The focus on the politically sexy provisions, be it
i brary records, sneak and peek, or | guess the Departnent
of Justice would call it the terrorist tipoff provision, or
nore neutrally the delay notice provision, all of these are
politically sexy areas, although not very juris prudentially
worthwhile. All the attention that is |avished on these
provisions | think comes at a cost, a cost in the public
debate by not focusing our mnds on the truly inportant
provi sions, the ones that are truly worthy of attention and
may potentially inpose significant costs on our civil
liberties if not infringe upon our constitutional rights.
These are the questions that we wei ghed very, very carefully

during the passage of the USA Patriot Act; anong them the
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revision to the Foreign Intelligence Surveillance Act to
permt coordination between intelligence and crim nal
i nvestigators. This has been facilely described as an end
run around the Fourth Anendnent. That is obviously too
facil e, because none of us can do an end run agai nst the
Fourth Amendnent and everybody is subject to the sane
restrictions.

However, to the extent that crimnal investigators
can use, freely use, the heightened surveillance authorities
of the Foreign Intelligence Surveillance Act authorizations,
that woul d beconme a significant threat. That Act exploits
t he enmergencies or exigency of circunstances that affect the
national security exception to the Fourth Amendment

therefore does not as the Court in the In Re: Seal ed case

has articulated. It’s not subject to the warrant requirenent
but is only subject to the reasonabl eness requirenent. To
the extent that crim nal investigators can freely exploit
the Foreign Intelligence Surveillance Act provisions in
order to investigate ordinary crimes, then that would raise
| think a significant constitutional issue. That is why the
Attorney General’s guidelines inplenmenting this provision
very carefully articulated limts on such coordinations so
as to prevent and avoid the difficult constitutional

questions. But again, we are not infallible. I think the
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public debate should be focused on what is going on down in
Florida and the first case being brought using derived FISA
evidence. This raises questions such as whether or not
FISA is the appropriate authority or whether the Cl assified
| nformati on Protection Act is the appropriate level. To
what extent does constitutional exclusion apply to such
evidence and the like. Al of this is going under the radar
in Florida. |I think it’s mybe good for the decision-mking
process, but these are the questions that | think should be
a significant if not dom nant part of the public debate.

Second | want to comment a little bit on the
detention policies of the United States. And here | want to
i ntroduce again the distinction between the Departnent of
Justice and the Departnment of Defense.

Each and every single arrest and detention by the
Departnment of Justice after Septenber 11th has been nmade
based on an individualized predicate: either a charge of
imm gration |aw violation, a violation of crimnal |aws, or
a judicial issue material witness warrant. Each and every
single one. That’'s obvi ous because we have the Fourth
Amendnent, and all prosecutors are subject to those
restrictions. You have to have an individualized predicate
in order to make a | aw enforcenent arrest and detention.

That does not of course include the Departnent of
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Def ense. And the case of Handi and Padilla are very

prom nent exanples. Indeed, in the case of Jose Padilla, he

was initially arrested by the FBI and held by the Departnment
of Justice based upon probable cause of a crine against the
people of the United States, that is, to use a weapon of
mass destruction. The President personally, subsequently
desi gnated him as an unl awful enemnmy conbatant and
transferred his detention to the mlitary detention context,
and thereby invoked his, some would say unilateral,
executive authority in tinmes of war, in order to detain this
person for the pendency of that war.

| think that it is beyond question that the
President, during the time of war, has such authority to
detain eneny conmbatants on the battlefield to prevent him or
her from doing further harmto our troops and defeat our
mlitary objective. | think it is a nmore difficult question,
but again, there should be little question, that that
authority extends to the non-traditional battlefield in the
war agai nst terrorism because the battlefield of the
terrorist’s choosing includes the everyday streets of our
soci ety and not just sonme battlefield in Europe or in
Af ghanistan or in lraq. It takes just one nore step of
inferential logic in order to extend that authority to a

non-traditional battlefield. Just as Chicago O Hare can be
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seen as that battlefield, if Jose Padilla seeks to nmake that
his battlefield, correspondingly the President’s authority
to nake a mlitary detention extends to that unconventi onal
battl efield.

| think it is the nost difficult question and one
that the President will ultimately -- and here | am again
maki ng a prediction that | should not make but one that |
feel confident in based on ny review of the law -- the
President will lose in the courts, if not in the Suprene
Court, on his assertion of the extreme position that the
Executive authority not only gives himthe power to detain,
but the absolute power, with some limted articulation, to
deci de what process if any is due to these detainees. This

is a question that is critical in both the Hanmdi case and in

the Padilla case. Based on ny review of the cases, | find
little support in the precedents for the courts to defer to
t he processes of the executive or mlitary when there has
been nothing to defer to. Both the Ex Parte Quirin case and

also | think nore relevantly the Danes & Moore v. Regan case

whi ch dealt with the U.S. Iranian Clains Tribunal, the court
made nmuch of the fact that there are alternative procedures,

ei ther prospectively in the Danks and Mrby Regan case, or

retrospectively ex parte in Quirin, which the court can

judge to be adequate or not. They do not require to be
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judicial, they do not have to be i medi ate, they can be
del ayed and executive in nature as in both of those cases.
But | think there has to be sonme processes for the court to
defer to if one seeks deference fromthe court.

In this instance, by the way, | do not nmean to
fault the adm nistration for asserting a strong position.
We’' ve seen areas in the past where the Executive would seek
to assert a strong position. | think nost promnently is the

executive privilege case of United States vs. Ni xon where

t he Executive not only asserted the existence of executive
privilege, but argued that it extended to exclude the
jurisdiction of federal courts to decide the contours of
t hat executive privilege. OF course, the Suprenme Court there
for the first time acknow edged the existence of Executive
privilege but also retained authority to judge for itself
where the bal ance of that Executive privilege exists in the
crimnal context and did not give ultimte deference to the
executive to determ ne the contours of that privilege. |
think the same historical process, litigation process wll
happen in this case based upon ny reading of the cases.
Finally, as the resident refugee, | think it
i ncunbent upon nme to nake a coment regarding the
i mm gration policies of the canpaign against terror. And

here the imm gration policies are not limted to the
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canpai gn agai nst terror because when the adm nistration canme
into office, it was readily apparent that we had a
dysfunctional immgration system Wth every single scare of
t he past, and David Cole, ny colleague, in his recent book
makes a very good historical case of this phenomenon where
there is a scare in the past, Congress and WAshi ngton saw
fit torestrict immgration. You can recall the Red scares,
the Palmer raids of the 1950's, Cold War and even in 1996
when the terroristic attack was not foreign based, you have
significant restrictions on the inmm gration but w thout
adequate resources, and, | would say, the expectation that
the INS would not be able to fully enforce those
restrictions.

And so you have the response to the public outcry
for nore restrictions while not paying the full cost of
t hose policy changes by knowi ng that this system would be
under-enforced or in many cases unenforced. | think that
that is an inherently unstable policy-making process. That's
why the Attorney General and the President enbarked, well
bef ore Septenber 11th, on a conprehensive solution to the
imm gration policy issue, including dialogue with Mexico and
ot her countries in order to solve the influx while at the
sane tine seeking to return the rule of law to i mm gration

| aw so that an entire area of |aw does not go under-enforced
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or unenforced.

What was good policy prior to 9-11 becane a matter
of national security after 9-11 in order for us to nake sure
that the immgration |aws are adequately enforced.

There were difficult choices to be nade. Congress
had mandated since 1996 for the INS to have a conprehensive
entry/exit registration system So we, |like the countries of
Eur ope, woul d know who cones in and who goes out, and
t herefore have a good inventory of the people who are
currently visiting in the United States. That is i mensely
difficult when you have 2,000 mles of very porous |and
border, both the southern and northern border. That’'s why
the INS had m ssed that deadline in 1998 and issued it again
in 2001. Congress and the USA Patriot Act rearticul ated that
deadl i ne and extended it to 2005. The INS had to start from
sonmewhere, and it decided to start with the countries and
persons who are the nost significant security risk to the
United States after 9-11. First, the visitors fromcountries
of state sponsors of terrorism and then other countries in
which there was a threat. | do not think that this could be
characterized as an effort of racial profiling or ethnic
profiling or even necessarily nationality profiling except
for those state sponsors of terrorism

Now, the Departnment of Homel and Security has
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announced that it has cone up with the conprehensive
entry/exit registration system | think that alleviates any
charge of selective prosecution or enforcenent. It stands
for us to eval uate whether or not such a conprehensive
system gi ves us additional security, nore than the targeted
national security registration system and whet her or not
t hat conprehensi ve system i nposes additional costs on
unsuspecting and unsuspected visitors to the United States.

Agai n, here, | nust admt that ni stakes have been
made. The I nspector CGeneral of the United States Departnent
of Justice on June 1 of this year released a report severely
criticizing the “hold until released” policy that was
articul ated somewhere within the Departnment of Justice as a
violation of adm nistrative procedures and statutory
provisions limting the authority of INS to hold a person
pendi ng deportation for a period of days, | think it was 90
days. And in sonme cases, that period was extended while the
FBI sought to clear the names of these individuals as
i ndi viduals of interest.

The mark of a good organization, the mark of good
governance, is not that m stakes will be nade. They will be
made when you' re running a departnment of 189,000 enpl oyees,
but how one responds to those m stakes. And | think here the

Departnment of Justice deserves credit for instituting
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procedures acknow edging their m stakes in order to prevent
future m stakes. We are not perfect. None of us are, and
nei ther should the Departnment of Justice be expected to be.

| close by quoting Carl Llewellyn, the great
prof essor of contract |aw, when he said that ideals wthout
techni que are a ness, but technique without ideals is a
menace.

| hope that this conference and ot her conference
conversations around the country will not only reaffirm our
i deal s but al so give us the techniques to secure those
i deal s against the threat of terrorism Thank you very nuch.

(Appl ause)

JUDGE BAYLSON: Thank you. Jam e CGorelick wl
speak next.

MS. GORELICK: We are well on our way to | ooking
at the issues of terrorismfromthe point of view of the
checks and bal ances that we are accustoned to having in our
country, and how the events of 9-11 have changed t hat.

| was asked by Judge Bayl son to give us sone
context, talk about the nature of the threat and how we're
doi ng against that threat. But in light of these two sets of
remar ks that we just had, | think I would start with a
little bit of commentary, because |I think it illustrates

sonme of the problens that the 9-11 Comm ssion wll be
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dealing wth.

Viet Dinh tal ks about increnental changes that we
have made in our system of laws since 9-11, and one of the
changes is the change in FISA, Foreign Intelligence
Surveillance Act. It allows a prosecutor, say Judge
Chertoff, in his former position, to utilize a FISA warrant
instead of a grand jury subpoena or a Title Il warrant in
Situations where a case or an investigation could go either
way, in a nmuch nore substantial way than | could when |I was
at the Justice Departnment.

The only check really on the FI SA power, because
the FI SA court at this point really has, with all due
respect, very little to do, is in the case that Viet Dinh
menti oned, where there is a crimnal indictnent. Because at
that point the court says well, is it appropriate to use
FISA in a case that the prosecutor knew or shoul d have known
was going to be a crimnal case, where the tool should have
been a Title Il wretap?

The problem of course is that a m niscule number of
these FISA's are going to result in crimnal indictnments.
And so what is the check on the use of the FISA power?

Now | pose this question to you not as a rhetorica
guestion, because | sought, when | was Deputy Attorney

General, this very authority. The Clinton adm nistration
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itself sought this authority when we were trying to ratchet
up the war on terrorism

When we did that, we were told that you ve gone too
far. That proposal fromthe Justice Departnment canme off the
table at the behest, at the insistence, of conservative
Republi can Senators. After Okl ahoma City, the Justice
Depart nent asked for many new powers to fight terrorism 1In
t hat i nstance however the threat was thought to be donestic.
And in that instance, the left and the right conbined to put
a check on what the Governnent was doing, or wanted to be
doi ng.

And | would just say to you that the political
dynam ¢ has hugely changed, hugely changed, so that not only
do you not have the same kind of check on | egislative
proposal s, but in ny own observation | don't think you have
t he kind of oversight that these dramatic new powers would
suggest you m ght.

And Viet Dinh is right to point out that the Civil
Ri ghts Di vision has been vigilant in creating a counterpoint
within the Justice Departnment with regard to hate crines.
But, in ny experience in any event, the Civil Rights
Division is not the voice of civil |iberties against the
prosecutors and those who are involved in national security.

That has to cone, shall we say, above his pay grade.
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So, where does that |eave you? Well, one of the
proposal s that has been put on the table, for how we as a
governnment should structure ourselves, is very interesting.
It would take donestic security out of the FBI, out of the
Justice Departnent where it now sits, and nove it. There are
several proposals as to where to nove it, and we can talk
about that. Have the Justice Departnent serve as the
protector of civil liberties and the voice of civil rights,
by setting policies, by doing oversight, and “de-conflict”
if you will the Attorney Ceneral’s role.

Now, why have | chosen to alter ny remarks to start
off this way? Because both Professor Heymann and Professor
Di nh have nade the point that we are in a dramatically new
pl ace as a country. And I will tell you that | think some
very radical thinking is necessary to determ ne how to dea
with this. W are going to have to determ ne, to use
Prof essor Heymann’s graphs, how we as a country organize
ourselves to get the information that will help us protect
our citizens fromharm and at the sane time ensure that we
have proper checks and bal ances.

Qur Governnment should be comrended for the many
things that it has done to make us feel safer. And I'Il talk
alittle bit as well about the ways in which we are safer

and the ways in which maybe we are not. But the structures
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of government in my personal view have not conme al ong for
the ride, and we do not have the bal ances and checks that we
once had and that we will need to return to in sonme way.

So now let me turn to where we are in the war on
terrorism Devising a scorecard for how we’'re doing is very
difficult. And even within the adm nistration you have very
different views. The Attorney General has said we' re w nning
the war on terrorism The Secretary of Defense says we | ack
the netrics to know if we are winning or losing the war on
terrorism | think Secretary Runsfeld is right in that,
tradi tional measures of body counts don’'t work when you're
not fighting a standing arny and when, if you re neasuring
how many people you' re taking out, and not measuring how
many people are comng in and are in the pipeline, you have
no idea if you re winning or | osing.

It is clear that Al-Qaeda has suffered sone
significant damage since Septenber 11th. It has |ost the use
of a mpj or base of operations and its ability to train and
get assets is definitely undermned. Its financial
operati ons have been disrupted although it’s again very
difficult for us to know to what extent. The United States
and its allies are clearly rolling up cells, capturing and
indicting terrorists and their associates across the gl obe.

And | think nmost fruitfully, the interrogations of those who
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have been captured are yielding informati on not only about
what happened surrounding the run up to Septenber 11th, but
where we are facing challenges going forward.

A noted terrorismexpert has said, however, that
for a terrorist, not losing is winning. That is, making the
effort and staying in the game is a neasure of winning for a
terrorist. OF course we know Bin Ladin is still at |arge,
hi s deputy Zawahiri remains at |arge. The threat of
synpat hi zers is as potent as it has ever been, the 2002
attacks in Bali by Jemaah |Islam ah and the recent attacks
| ast May in Morocco are just exanples of this sort of hydra-
headed nonster that we are facing.

So we are living. If nmy job is in part to give you
a sense of our vulnerability, I think we are to be
congratul ated for having the degree of safety we’ ve had over
the last two years in the United States as Viet points out.
But we are living in an increasingly radicalized Islamc
wor | d.

Less than ten percent of the Islam c world approves
of our current role in the world, and that’s down from 46
percent pre 9-11.

Qur State Departnent warned us before Septenber
11th, warned us Anerican citizens, not to go to 12 countries

in the world. VWhen | |ast checked, it was warning us not to




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Col | oquy 43
go to 56 countries in the world. It’s a pretty dramatic
nunmber .

So, where are we in terms of the threat we are
facing? Afghanistan is safer, is a safer place for us, but
we basically have civilized control only in Kabul. The
surroundi ng countryside is not in any way where it needs to
be in ternms of denying that place as a haven. W have not
finished the job there.

In Iraq, we see daily the threats that we face
there, and that is a new theater for us. And in the United
St ates, and perhaps Judge Chertoff will talk about this, we
still face threats internally. That is, we as a governnment
believe that there remain supporters of Al-Qaeda and of
terrorismgenerally who we have not identified.

The good news, | think, is that our citizens are
much nore alert. We are not going to have a cl eaning | ady
for a notel accepting |laundry out the door for four straight
days wi t hout her saying to her manager shouldn’t we ask
sonebody about who’'s in there and what they m ght be doing.
| personally think that’s good news. O her people m ght not.
But, | think that’s good news. We have a nmuch nore alert
| ocal | aw enforcenent. And inmproving, although there’'s |ots
of room for further inprovenent, relationship between

f ederal and | ocal | aw enforcenent.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Col | oquy 44

But | think we have been very slow as a nation to
do the things that we need to do. | nean, even the creation
of the 9-11 Conm ssion. It was 18 nonths before we had the
political will to say we’'re going to take a hard | ook at
what we did wong. And that’s contrary to every inmpul se
we’ ve ever had in this country. W’ ve always | ooked at our
m stakes, in a dispassionate and cl ear-eyed way to see what
we did wong and what we could do better. And so now we're
up against a difficult deadline and a ot of the trail is
cold, but we are doing what we need to do. It took al nost
two years to create a Departnment of Honeland Security, and
merging all of those assets is a huge undert aki ng.

| don’t think we’ve got the intelligence function
right. We have a Counter-Terrorism Center at the CI A which
says that it has intelligence and | aw enforcenent people
wor ki ng together. We have a simlar center at the FBI which
has people fromthe intelligence community there. W have
created a third entity called the Terrorist Threat
| ntegration Center, the TTIC, which brings FBI and CI A
together in one place, yet a third place. W have a
Terrorist Screening Center at the FBI. W have yet another
unit at the DOD, and we have Congress saying that the
Departnent of Honel and Security should have yet another

integration center. | don't think we've got this right.
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Last week at the Comm ssion we had a group of
peopl e who were senior officials over a period of 20 years,
fromthe FBI, the CIA, the DOD, come in and give us the
product of their thinking, on an ad hoc basis, just as if
t hey decided to get together thenselves to think about what
we shoul d be doing as a country. And they believe we do not
have an effective donmestic security function.

| think this is going to be the hardest question
that the 9-11 Comm ssion deals with. Because their
assessnent, and | think it is the assessnent of many, many
peopl e who are di spassi onate observers here, is that we do
not have the ability to assess the threat here in the United
States and go after the places where that information m ght
be. We are better than we were, but we are not where we need
to be, and the question is whether the current FBlI can do
that job. And that is going to be a very significant issue
that you all ought to keep on your screens. There’ s been
sonme talk of creating a U S. version of the British M5.
There are various proposals floating out there, but this is
a very significant issue. The words “domestic security” are
not ones that are confortable for us. But it is a function
we need to do. And if we're not going to do it in the way it
needs to be done, we ought to own up to that fact and not

say we're doing it and not do it inappropriately.
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And if we do do that, we are going to need to
return to the beginning of my remarks, to develop a set of
checks and bal ances that worKk.

Qur | aw enforcenent agencies, the national security
apparatus of our |aw enforcenment agencies, knows how to do
donestic security. They were very good at infiltrating the
Communi st party, very good. And then, they took certain
next steps that were the |ogical extensions of that which
ultimately ended up in the wiretapping of Martin Luther
Ki ng, and many of the events in the FBI’'s history that nade
t he American peopl e nost unconfortable. We have to cone to
grips with those issues, because if you are going to be
| ooking in nosques, if you are going to be | ooking where the
t hreat m ght possibly emanate, if you re going to be
protecting the scenes which terrorists have exploited in our
extrenely open society, you're going to have to deal with
the notion of domestic security and what we want that to be
and how we protect ourselves in that circunstance.

Briefly about the 9-11 Conmmi ssion. W are ten
conmm ssioners; five denocrats, five republicans. W have a
staff of 65 fabulously qualified people who ve operated in
the worlds of intelligence, |law enforcenment and/or military
for decades. And our job is to | ook at every el enent of our

governnent and determ ne what it did to protect us against
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what eventual ly happened on 9-11, to determ ne exactly what
the facts were about what occurred on 9-11. And you may
think that two years plus after the event we woul d know, but
we do not. There is no factual record of what occurred. And
take those two things and nake sonme assessnent of what we
could be doing better. Qur goal is to pivot off a clear set
of factual findings, to create policy recomendations for
the future.

Now as | said, we have too little tinme. W have an
enor mous scope of operations. But we have a | ot of talent
and dedication in our group. And the Comm ssion itself has
operated in a very, very unified fashion.

| believe in the end we will cone to sonme very hard
choi ces, not just as a conm ssion, but as a nation, which
will require us to think very hard about the tradeoffs that
have been so ably put on the table by ny coll eagues. | | ook
forward to discussing those with you. Thank you.

(Appl ause)

JUDGE BAYLSON: Thank you very nuch. Because we're

running a little late, I think what we’ll do is take our
break now, and then we’'ll resume and have plenty of time for
questions at the end of the speakers. So we’'ll resunme in 15

m nutes, that’s at 11:10. Thank you.

(Break from 10:55 to 11:15 a.m)
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JUDGE BAYLSON: Qur next speaker will be Judge
M chael Chertoff.

JUDGE CHERTOFF: Thank you, Judge Bayl son. This is
a very tough act to follow. This is a terrific panel.

When | canme out of the Departnent of Justice, | had
occasion in the course of preparing a couple of l|lectures, to
actually go back and | ook at the history of judicial review
as it relates to presidential decision-making in times of
what | call arnmed conflict, which includes war, but is not
limted to a formal declaration of war. And | thought that
may be kind of a useful point of departure, given the topic
t hat Judge Bayl son asked nme to tal k about here.

But | begin by saying let’s talk a little bit about
what war is. We use the word war a | ot as a netaphor.

There’s a war on drugs, a war on poverty. And we the find
ourselves actually in what you could describe as a war, and
we feel alnost as if we've sinply heard this word over-used
too nmuch before.

| think legally “war” actually is not a useful
term and | prefer the term“arnmed conflict” because it is
broader than that. If you |look at the Constitution itself,
there are various provisions which describe the
extraordi nary powers of Congress, for exanple, in the face

of “insurrection” or “rebellion” or “invasion.” And it uses
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all these words grouped together. There are various
provi sions that talk not just about war but other kinds of
circunstances where the threat to civil authority is so
great that conventional |aw enforcenment does not seemto
apply.
And so | do think that constitutionally we have

sonet hing of a historical basis for recognizing that not all

wars | ook alike. They're not all |like the wars, for exanple,
that | used to see in novies when | was a kid and used to
see novi es about World War 11. And they're not I|ike

Vietnam And in fact, if you |look at the paradi gmatic wars
froma |l egal standpoint, | would say the Civil War and the
Second World War, they' re both quite different. The Civil

War was not recognized as a war by Lincoln. And in fact, one
of the issues he had to contend with was how coul d he use
the extraordinary powers he wanted to use in a circunstance
where he didn’'t want to recognize the rebels as being a
legitimately constituted state.

World War Il is very nuch as we think of a
conventional traditional war. And now we have an arnmed
struggle which is |I think unlike either the Civil War or the
Second World War, and yet about which we could say that the
potential for damage and loss of life in the continental

United States is greater than in any prior war we’' ve ever
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fought; which is to say, | think you could make a very good
case that standing as we are today, the chance of an eneny,
in this case a terrorist eneny, weaking havoc and killing
Anericans inside the continental United States is greater
than we faced in the Second World War, and greater than we
faced in the Civil War. And that’s sinply because the
| everage that enem es have now to i npose destruction and
terror is so much greater due to the invention of weapons of
mass destruction.

So, it raises the question whether it is terribly
useful to think about precedents as being hel pful as we
determ ne how do we proceed in the face of the current
t hr eat.

But | do want to talk a little bit about the
precedents because | think they' re actually quite
instructive and a little bit surprising. For exanple, here’s
a question for you. Who are two justices who in two separate
Suprenme Court decisions witing for the Court, took the
position that in a time of arned struggle or insurrection or
even donestic disturbance, the President had essentially
unrevi ewabl e power to nake the determ nation that it was
necessary to use mlitary force, and that the President had
virtually unrevi ewabl e power to have people killed or have

t hem detained without a trial? And who is the justice who
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took the contrary position, who said that no, even in tinmes
of war, the President has to be subordinated to the judicial
branch and to judicial review, and who went so far as to
order a President to follow a court order which the
Presi dent subsequently defied?

Well, the first two justices are Justice Story and
Justice Holmes. Justice Story witing in a case which is
called Mott in the early part of the 19th Century was faced
with an i ssue where the President had nobilized troops,
mlitia troops in anticipation of a potential British
i nvasi on during the War of 1812. And one of the individuals
mobi | i zed chose not to show up for duty and was |later fined
by the appropriate mlitary authorities and then went to
Court to contest the fine. And it nade its way up to the
Suprenme Court. And Justice Story made | think what’s
probably the npbst vigorous exposition of presidential power
in time of war that you can read in any case. Hi s position
is basically when we have a mlitary situation, it is the
President who is the sole and final judge of whether it’s
necessary to use the exigency of mlitary force, it is not
revi ewabl e by a Court, the President can rely on things that
woul d not be adm ssible in a courtroomor we can never have
a jury secondguess it, and we can never after the fact

deci de that the President was wong in doing it. And that's
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Justice Story who | think is widely viewed as one of the
| eadi ng expositors of the Constitution.
A hundred years |later alnost, in a case called

Moyer vs. Peabody, Justice Holnmes wrote an opinion for the

Suprenme Court in a case in which the governor of Col orado
had had a | abor | eader arrested because of his view of

i nci pient |abor unrest. And the | abor | eader was sinply
detained for a period of several nonths until the threat
was, at least in the eyes of the governor, averted. And

Hol mes sustai ned that detention which was not pursuant to a
crimnal statute or an ordinary judicial procedure, and he
did so by saying that in terns of insurrection or rebellion,
t he executive authority, in this case the governor, has the
ability to decide that civil |aw enforcenment authorities are
not enough, and that he has to call out the troops. And
since the troops have the ability even to kill people,
that’s the way Justice Hol nes reasoned, it has to foll ow as
a matter of logic that they have the right to detain people
without a trial.

So those are two | think generally well regarded
justices who took positions that would be viewed as
extrenely deferential to the President. And who's the
justice who really stood up to a President? WelIl, that’s

Chi ef Justice Taney, the author of Dred Scott, who in a
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decision in the Mexican Anmerican War was very enphatic about
the fact that notw thstandi ng that we were at war, the
President’s or the executive branch’s determ nati on about
whet her certain mlitary action had to be taken was
ultimately subordinate to the requirenment of judicial
review. And shortly after the Civil War began, when Lincoln
in conpl ete disregard of the habeas corpus clause, rounded
up many, many people who were vi ewed as Sout hern
synpat hi zers, one of them John Merriman, went to court in
Bal ti nore and had soneone appear before Chief Justice Taney
who was sitting as a circuit justice. And Taney ordered the
mlitary to release Merri man on grounds of habeas corpus,
and Lincoln hinself didn't go to court but he sent a
subordinate officer to basically tell Chief Justice Taney
that he wasn't going to obey the order. Subsequently,
Justice Jackson witing about this event in one of his
books, described it as perhaps the nost pathetic instance of
judicial action in the nation’s history.

So, how do we reconcile these things, because we
al so have to say that if Chief Justice Taney who was an
ardent Sout hern synpathizer, had in fact been able to inpose
judicial supervision over the way Lincoln conducted the
Civil War, it mght very well be that there would be two

countries now in what we have as the United States of
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Amer i ca.
| laid this out historically because it turns out
that we have for a couple of hundred years, fromtime to
time, had to struggle with the question of judicial review

and presidential power. And it’s a fascinating topic which I

will certainly not resolve today — naybe the Suprene Court
will resolve when they decide the Guantananp case they took
yesterday — because it really puts two powerful ideas at

| ogger heads.

One is the concept that the President ultimtely has
t he fundanental responsibility of the defense of the United
St at es agai nst destruction or deadly attack. And that’s part
of his oath, to defend against all enem es, foreign and
donmestic. And history shows, whether it be Lincoln or
Franklin Del ano Roosevelt, that in those circunstances where
a President honestly believes there is a deadly nati onal
security threat, the President is quite likely to do
what ever he thinks is necessary to defend the country,
notw t hst andi ng what the courts say. Certainly Lincoln did
that in the Civil War. And there’'s at |east a recent account
of the trial of the Nazi saboteurs under Franklin Del ano
Roosevelt in which Roosevelt is purported to have told his
Attorney General that if the court were to require the

saboteurs to be released, he sinply wouldn’t rel ease them
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On the other hand, we all, certainly everybody in
this room take as an article of faith that at the end of
the day when we are dealing with issues of the Constitution,
it is the courts and it is the judicial branch that has the
ultimate right of review. Even if it turns out that the
courts defer to the executive branch, it is the courts in
the first instance that make the determ nati on whether to
defer or not. Courts always have jurisdiction to decide
their jurisdiction.

And | think historically, although we’'ve cone cl ose
to seeing these two ideals, which may be the irresistible
force and the i movabl e object, clash, the ultinmate cl ash
has al ways been averted. One argunent is that what has
happened is that at tinmes of maxi mum peril, when the
tenptation for the President to exert his power w thout
regard to the courts is at its height, the courts have
sinply backed off. And with the exception of Merriman you
could certainly look at the Civil War history and the
hi story of the cases in World War Il, including the infanous
cases of Hirabayashi and Korematsu, and draw the concl usion
that at the height of the emergency, courts were not quite
ready to secondguess the President, but that after the
enmer gency was over, the courts came back and reasserted the

ri ght of habeas corpus or the rights to review what the
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executive branch had done.

Of course, that’s not a very hel pful exanple in the
current situation because we don’t know when the war is
going to be over. W don’t know when the struggle is going
to be ended.

| do want to suggest though that there are sone
characteristics of executive branch behavi or that maxim ze

and sone that mninmze the |ikelihood that courts, if we

| ook at the historical record, will take action to block the
executi ve.

First of all, | do think that timng is a very,
very inmportant issue. | think in the wake of an energent

situation or in anticipation of an emergent situation,
courts have given, have given the maxi num deference to the
executive branch.

Anot her factor has been duration. Where a neasure
is taken by the executive branch that is questionable but it
is of finite duration, | think that the courts have been
much nore relaxed in their review of that type of decision

maki ng. And Mbore vs. Peabody is actually a great exanple

of that, because although Hol mes give a very full blown
defense of the right of the executive to detain sonmeone in
the course of conmbating an insurrection, he acknow edges

that the detention only has gone on for a certain period of
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time, and that seens to be a factor that gives him sone
confort in deferring to the executive.

| think another factor frankly is who the decision
maker is. \Where the President hinself has personally nmade a
decision, | think the courts are understandably reluctant to
secondguess; where those decisions are nmade by inferior
officers, I think the courts are nmuch nore willing to be
aggressive. And of course, we're all famliar with Justice

Jackson’s often quoted statenment in the Youngstown Sheet and

Tube case, that where Congress and the President act
together, the President’s power is at its apex because he
has both his own power and all that Congress is capable of
del egating to him

| think a third thing that is inportant and w ||
increasingly be inportant as we nove into a phase of post 9-
11, that is probably | ess energent than the sprint that Viet
described, is the existence of some kind of a process for
the courts to look to. And | do think in this respect it’s
useful to separate two separate issues. One is the issue of
the role of the courts, the institution as one of the
branches of governnent, and the need for the courts to
assert that role and to nake sure that the prinmacy of the
| aw continues. And the second rel ated but distinct concept

of the need to have an orderly process for deciding issues
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as they relate to individuals. \Whether that process be
| ocated in the executive branch or the judicial branch.

| think it’s likely again, as duration progresses,
as tinme of energency passes, and as one encounters deci sions
that are not being nade by the President personally, the
i kel'i hood of the Suprenme Court or other courts being nore
vigorous in review ng and raising questions about actions
that affect individuals will increase. | think to the
extent that the executive branch is capabl e of denopbnstrating
t he existence of a process, that may not be a typically
crimnal trial under Article Ill, but sonme kind of a process
t hat appears to be reasonably objective and reasonably fair
and reasonably regular, | think that process nay be one that
the courts are prepared to defer to. | think it’s going to
be much harder frankly if the executive conmes in and sinply
says we're not going to tell you that we have a process, we
have made the decision, you have to accept the decision.

We are | think now as Viet points out, at a
transitional phase. In a kind of exanple of the common | aw
met hod, we are now seeing a case by case devel opment of the
contenporary |law of judicial review as it relates to things
| i ke detention of eneny conbatants.

But | guess | want to suggest that perhaps the tine

has cone to take a nore conprehensive and universal approach
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to the issue as opposed to the ad hoc approach we’ ve taken
up to now. We have our study comm ssion, the 9-11
Commi ssion, which | think is a terrific idea because it
gives us an opportunity to step back and | ook at a whole | ot
of institutional issues that relate to our national
security. | wonder whether Congress or sone other body ought
to sit down in a nonpartisan way and | ook at all the various
i ssues that are presented in terms of eneny conbatants and
simlar types of questions, sone of the |egal challenges
that are now faced in trials of terrorists that are
currently underway, and see if one can fashion a
conpr ehensi ve approach to how to deal with these issues. One
t hat woul d have the benefit of Justice Jackson' s observation
t hat when Congress and the President act together, there’'s
the acnme of power. One that would have the ability to |earn
fromwhat we’ ve experienced in the last two years as well as
what we’ ve experienced in the |ast 200 years, and one that |
think m ght fashion an enduring process to go forward in,
for what | envision will be a long term problemthat wl
not have a ready sol ution.

The final observation | guess | would make is this.
It’s very inportant, | think it’s inportant for courts, it’'s
i nportant for anybody else that is |ooking historically at

events that are the process of decisions that are made under
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time of great stress, to be mndful of the difference
bet ween hindsi ght and foresight. And I know it’s an oft
remarked difference but | think it bears, it helps us to
bear it in mnd when we nmake very inportant decisions.

| nevitably, decisions in war are made with
i nperfect information. The risks are very great, because if
you nake a m stake, there can be a horrendous |oss of l|ife.
On the other hand, if you are waiting for proof beyond a
reasonabl e doubt you will never make a decision, and that is
maki ng a deci sion by default.

So I think we have to be careful when we apply
hi ndsi ght to decisions that were nmade before. People were
critical, for exanple, or have been critical of Lincoln and
Roosevelt for things that they did during the wars that they
were in. But certainly speaking of Lincoln, although we now
know t he outconme of the Civil War, | don’t know that anyone
coul d have predicted in 1861 that it was clear that the
Uni on was going to win that war. And had Lincoln been
hesitant to exert the full measure of his power, it’s not
clear to nme there would be a Lincoln Menorial on the Mall in
Washi ngton. So | think that’s an inportant factor.

As it relates to our own tinme, | would | eave you
with this thought. | think Phil Heymann gave you a very

per suasi ve presentation about the inportance of not
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overreacting to what happened in 9-11. But | renmenber
shortly after 9-11 there were stories that appeared in the
paper that were very critical of unnamed individuals in the
FBI because they did not authorize a search of a conputer of
Zacari as Moussaoui who is currently on trial in the Eastern
District of Virginia. And there was an enornous hue and cry
about how feckless and irresponsi ble those unnamed agents
wer e because they didn’t connect the dots up, they didn't
|l et the conmputer be searched. | don’'t want to take a
position on the merits of whether they were right or wong.
| want to observe though that at the time they nade the
decision, I'mfairly confident they nust have believed they
were upholding the rule of law and civil liberties. And they
must have thought they would have been appl auded for what
they did. And had it not been Zacarias Moussaoui but Joe
Bl ow whose conputer they didn't allow to be searched,
per haps they woul d be accl ai ned.

So when one i s making decisions about whether to
aut hori ze searches or wiretaps or things of that sort, and
when one doesn’t know the ultimate outconme, it really is
anybody’s guess as to whether at the end of the day the
decision will be applauded or will be condemed.

We have to send a nessage now to everybody who is

in the Governnent who has to make those deci sions this week,
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this month, this year and going on, as to how we will treat
t hem when they’ ve made decisions in good faith using the
best of their abilities and the best but inperfect
information that they have. And | think the message | think
is inmportant for us to send, whether it be the 9-11
Comm ssi on, whether it be legislation, whether it be public
opinion, is that we do want to have people operate in good
faith, we do want themto apply the rule of law, but we
recogni ze that it’'s going to be inperfect and that there are
going to be m stakes. And when we do conduct a review of the
actions that they take, we will do it in the spirit of
| earning a good I esson and not in the spirit of condemi ng
or | ooking for sonebody to bl ane.

So | think with that, I'Il turn it back over.

(Appl ause)

JUDGE BAYLSON: Thank you very nuch. David
Rudovsky.

MR. RUDOVSKY: Thank you, Judge. It’s a pleasure to
be here at a very high | evel discussion.

| think I want to put a little different framework
on sonme of the issues that have been raised and actual ly
tal k eventually very specifically about sone of the measures
that the Governnent has taken in the |ast two years since 9-

11. We've had in one sense kind of a theoretical debate
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here on how far the Government should go, how we should
bal ance the need to fight the war on terrorism agai nst the
dangers to civil liberties. I want to talk a little bit on
that level. But | really want to spend nost of ny tine
exam ni ng sonme of the steps we’ve taken because now, wth
two years of information, and sonetines non-information, |
think we could nmake sonme judgnments that we couldn’t nmake two
weeks, two nonths, or even six months after 9-11. The
Governnment took a | ot of actions imediately in the name of
national security, and it was very hard to tell at that
poi nt whether in fact those actions were justified.
Fortunately or unfortunately, we now have a | ot nore data, a
ot nmore information, a | ot nore perspective to make sone
judgnments | think even two years out as to the legitimcy of
sone of those actions. And |ooking forward, we ought to
learn fromwhat | think are sone of the serious m stakes
that we’ ve already nmade.

But et me put it in a broader context. Judge
Chertoff tal ked about history and the inportance of history.
And those who ignore it, as you know what George Santayana
said, are condemmed to repeat the nm stakes of history.

Just |l ook at the 20th Century in the United States
and how we’ ve done in tines of war, in terns of bal ancing

our need for self preservation and protection of civil
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liberties. It’s not a glorious record. No country does well
intinmes of war. No country at any place in the world does
well in tines of war in terns of protecting civil liberties.
We probably do better than nost. But we know from Worl d War
I, World War 11, the Cold War, even nmetaphorical wars, as in
the war on drugs, the dangers that are inherent when we give
unlimted and unchecked power to the executive.

Think back just a little bit, Wrld War 1. At that
time with the Alien and Sedition Acts, we inprisoned people
during World War | for sinply criticizing the war and
criticizing the draft. Eugene Debbs was sent to prison for
ten years in a case that was upheld by the U S. Suprene
Court, sinply for criticizing the draft. The notion at the
time was that it underm ned norale, it endangered nati onal
security, it was too dangerous to countenance at a tinme of
war. Years |later we all say that was a m stake. And yet the
Suprenme Court at the tinme sustained his inprisonment and the
i nprisonment of hundreds of others under that theory.

Foll owi ng World War |, we have the infanous Pal mer
Raids with which I think we can draw a distinct parallel to
some of the arrests after 9-11. A series of terrorist
attacks on governnment officials, a bonmb outside of the hone
of Attorney General Palner, followed by a roundup of sone

2500 imm grants, treated in a m serable fashion, beaten, no
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trials, deported, and at the tinme all the actions sustained.
We said it was a rule of law, they were immgrants, they had
no rights, courts refused to intervene. Years |ater again,
we say it was probably a serious m stake.

World War Il brought us the Japanese internnent,
probably the deepest stain on our constitutional fabric in
the 20th Century. Again, think back to the time. And it’s
true, there's pressure, there’'s war, there are people who
m ght, as the Governnment suggests, be here to underm ne our
war effort. We interned 120,000 people sinmply on the basis
of their alienage; they were Japanese Anericans. A hundred
t housand of them being American citizens. What did the
Governnment say? What did the Executive say? The Courts
have no role in reviewing those detentions, this is an
Executive decision made in tinme of war, the war power gives
us that authority, and we have information. W have
information that a good nunmber of these people may be
threats to Anerican national security. It turns out they
didn’t have that information. They represented that to the
Suprene Court, and not surprisingly, in the time of war
during a war, the Supreme Court upheld the governnent’s
power. Thirty years |ater Congress issued reparations to
many who had served in those internment canps, recognizing

the serious m stake that we had made.
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During the Cold War, what kind of actions did we
take? It was a period marked by guilt by association. People
who sinmply bel onged, who were nmenbers of the Communi st party
were prosecuted w thout any burden on the Governnment to show
that they in fact intended to further any crim nal ends of
the Communi st party. It was sinply guilt by association.
During the terror of the Cold War, the Suprene Court again,
somewhat predictably, during the tinme period, upheld the
Smith Act prosecutions in the early 1950's. And it wasn’t
until the Cold War had passed in large part, the late 1950's
and 1960's, that the Supreme Court said well, naybe we got
it wong. Maybe you really can’'t send soneone to prison for
five years sinply because they belong to a political
associ ation wi thout show ng and proving that that person
intended in some way to further the illegitimate or crim nal
acts of that organization.

W’ ve seen, as | said before, what even
met aphorical wars can do. The war on drugs, |I’mnot going to
spend a lot of time on that. But | think we can al
recogni ze the underm ning of certain privacy protections and
Fourth Amendment protections that come al ong when we say
we're at war.

There’s this initial reaction. W have to give

def erence, there shouldn’t be nuch judicial review things
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are too inmportant to think about individual civil liberties.

When you think about the characteristics of all
t hose events, there are several that run through them One,
there’s a reflection of expanded, in sonme case, unchecked
executive power.

Two, there’'s limted or no judicial review wth
respect to what the Government has done.

Three, there’s use of adm nistrative measures to
achi eve preventive detention or other serious restrictions
on |liberty without the normal protections of the crim nal
justice system

Four, there is an overuse of secrecy on the part of
t he Governnent.

Five, there’'s a targeting in many of these cases of
racial mnorities or ethnic mnorities.

And six, as | said before, there’'s a notion of
guilt by associ ati on.

Now |l et nme be clear. Sinply because we’ ve made sone
m stakes in the past does not necessarily nmean that anything
we’ ve done post 9-11 is simlarly infected by those
m stakes. It may be we’ve done everything right, that we’ ve
| earned from our m stakes and that everything we’ ve done
since 9-11 has been correct, or nost of what we’ve done

since 9-11 has been correct.
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Nor do | mean to suggest that sone of the things
even in ny view are not steps that were well taken, designed
to protect ourselves and al so to enhance protection of civil
liberties in the United States.

But we ought to learn that there are serious
dangers whenever you have that confluence of those
characteristics: executive power; no judicial review,
secrecy; and targeting of ethnic and racial mnorities;
whi ch have been the characteristics of the way we’ ve
responded to threats both real in war and perceived threats,
as in the Cold War. We have to be careful about the risks
that actually emanate from that kind of decision making.

Attorney General Biddle during the Second World War
famously said “the Constitution has not greatly bothered any
acting President in time of war”. | take that to heart.

| also am gui ded by the coments of another forner
Attorney General, Attorney General John Mtchell, who said
when being criticized about certain actions the N xon
Adm ni stration had been taking in terns of national security
said, “Watch what we do, not what we say.”

VWhat 1'd like to do now is not so nmuch focus on
what the Governnent has said in the past few years, couple
of years, but in what they ve actually done. And | want to

tal k about some of the nmeasures they've taken, and | want to
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exam ne themin terns of the bal ance between protecting us
fromterrorismand al so protecting civil liberties.

My overall thesis, as you will see as | develop it,
is that the Governnent in word and in deed, is intent on
creating a broad terrorismexception to the Constitution.
That the invocation of the term“terrorisni, which has its
strong inplications and often shuts down di scussion, the
Governnment in this area, when we | ook at a nunber of
di screte areas, is carving out a position that where the
Government has a high interest in preventing terrorism that
shoul d be an exception, and sonetinmes a very broad exception
to basic civil liberties and the Bill of Rights.

Let me suggest how that’ s been done. And let nme
suggest again why | say let’s watch what they’ve done, not
what they say. The point was nmade before that the Attorney
General Ashcroft fromthe very beginning has tried to assure
us that we shouldn’t have m splaced retaliation, that we can
protect civil liberties and al so protect ourselves in this
ti me of danger.

Let nme just read to you what else he said in
Decenber of 2001. And | believe it was his first appearance
bef ore Congress for a hearing on determ ning what the
Departnent of Justice was doing, what their reaction was to

9-11. The Attorney General in considered remarks, these were
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not off-the-cuff remarks, these were prepared remarks, said
the foll ow ng:

“To those who pit Anericans against immgrants, and
citizens against non-citizens, to those who scare peace-
| oving people with phantons of lost l|iberty, ny nmessage is
this. Your tactics only aid terrorists, for they erode our
national unanimty and di m nish our resolve. They give
ammunition to America’s enem es and pause to Anerica’s
friends. They give aid and confort to the eneny,” a
definition of traitorismon the Constitution.

That was the nmessage that the Attorney CGeneral gave
just three nonths after 9-11.

| want to | ook at what we’ve done in the context of
t hose words.

First, and I’mgoing to tal k about some discrete
areas. We've had sonme commentary and di scussion of the
detentions that occurred after 9-11. You're all aware that
within two, three, four nonths of 9-11, the Governnent
arrested, detained sone 1200, 1500, 2,000, 2500, we don’t
know t he numbers because the Governnent until today has not
told us the nunber of people who were detained on
i mm gration charges during that period of time. W were told
at the time that they were picked up and were being charged

in lawful inmmgration proceedi ngs, because there were visa
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violations or there were other inm gration violations which
subj ected them to deportation.

| have no doubt that in the great majority of the
cases that was true.

Then the Governnent took the extraordinary step of
saying that despite the fact that in these cases where we
normal |y pick up people on inmm gration charges, we can hol d
themonly to ensure their deportation. We know historically
nost of those peopl e have been rel eased before their
hearings or pending their hearings. What the Attorney
CGeneral said was that if we think that any of those people
we picked up have connections to terrorism then the
executive has the power to hold those people until such tinme
as their innocence is proven; reversing conpletely the
presunption of innocence. Now the Governnent says we think
you are a terrorist, you have to in effect prove that you're
not or the FBlI has to clear you before you get your hearing,
before we do deportation, before we rel ease you.

Now, as | said, we don’t know the nunbers. The
Governnment stopped giving us the nunbers in Novenmber of 2001
when we had reached about 1200 and so we sinply don’t know
how many people were kept two nonths, three nonths, four
nmont hs, six nonths, eight nmonths, in custody.

We do know, however, and this is why |I say we have
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much nore information now than we did within the nonths
after 9-11, thanks to the internal report of the Justice
Departnent and ot her reports, that the Governnment batted
just about zero on their prediction of relationship between
t hese individuals and terrorism

Now | don’t expect the Governnment to bat 500,
don’t expect the Government to bat 300 sonetines. | expect
sonet hi ng above zero.

Remenber what the Governnment said. Wth respect to
each of these people, we have information that connects them
to terrorism Well, the internal report that the Department
of Justice just conpleted |ast spring in which they | ooked
at 762 cases, out of that total nunber of cases, there
wasn’t a single case, not a single case of those 762, in
whi ch the Governnent was able to show any connection to
terrorism nmuch less to 9-11. The report also indicated,
not surprisingly, that those i nmates, whose detenti ons were
held in brutal conditions, some were beaten, and they were
deni ed counsel in nmany cases. The Governnent avoi ded
contacts with their famlies. |In effect, they were kept
i ncommuni cado for visa violations. There was no show ng at
all two years later that that group, individually or as a
group, posed any threat to American security. And yet we had

been told early on that the reason we're doing it, and |




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Col | oquy 73
believe the Courts stayed their hands in | ooking at those
cases because of the assertion of executive power, they are
connected with terrorism the Courts really have no role in
second guessing the Governnent’s determ nation that they
wer e.

And i ndeed we know fromlitigation, and certainly
with the Courts, that not only weren’'t we told who these
peopl e were, what the nunber were, but the Governnent closed
all hearings in all those cases. Every one of those hearings
was cl osed to the public, on the notion again that somehow
national security would be affected, and that judges have no
role even in a case by case basis in eval uating whet her
certain evidence in a particular hearing m ght jeopardize
national security.

So when you |l ook at that, and here the jury is in,
this isn"t a matter of speculation as to what the bal ance
was between governnmental security and individual rights,
when you | ook at that category of cases, and again we don’t
know whether it’s 1500 or 2500, whatever that nunber is,
nobody was associated with 9-11 in that group. There were a
coupl e of prosecutions that cane out of it. Mst were
detained, held as | say in inhumane conditions, and then
sone deported and sonme released. | think a cautionary tale

for sure in terns of what we were doing.
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And it’s not just critics of the Government on the
civil liberties side who had trouble with what the
Governnment was doing at that time. Special Agent Coll een
Rowl ey, who you recall was the agent who was very critical
of the FBI for not doing the search of the conputer in the
Moussaoui case, had this to say about what the FBI and the
Governnment was doi ng during that period. She remarked that
the vast majority of the 1,000 plus persons did not turn out
to be terrorists, they were nostly illegal aliens. And she
said we had every right to deport them of course. But after
9-11 she says, Headquarters encouraged nore and nore
detentions for what seened to be essentially PR purposes.
Field officers were required to report daily the nunber of
detentions in order to supply grist for statements on our
progress in fighting terrorism

So ultimately | think the Government’s clai m of
threats to national security, the claimthat these have to
be secret hearings, were really clains to protect the
Government against criticismnmuch nore than they were to
protect us against acts of terrorism

There are a nunber of other very discrete but
rel ated nmeasures that the Governnment has taken, all of which
|"d classify as a nmeans of preventive detention and kind of

an end run around the crimnal justice system Let ne talk
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about them coll ectively.

First we have, even where crimnal charges have
been filed, as in the Mussaoui case, we have a very
troubling issue in that case concerning what | think we al
accept is a basic doctrine in the Anerican crimnal justice
system that a defendant in a crimnal case has a right to
access to excul patory evidence. That’s been the | aw for
many, many years. It’s a pillar really of our crimna
justice system

Here's a case where the Governnment is actually
prosecuting somebody in an Article Il Court under crim nal
laws. M. Mussaoui has nmade a non-frivolous claimthat he
needs access to certain information, persons and docunents
to denonstrate that he is innocent of sonme of the charges
| odged against himwth respect to his connection to 9-11.

The Governnment has taken the extraordinary position
| think, the extraordinary position, that because this is a
case of terrorism and because access to those docunents or
persons m ght underm ne our worldw de fight against
terrorism he, as opposed to every other defendant in the
system is not entitled to access to that excul patory
i nformation. And indeed, we can put himto death, we can
i npose capital punishment against M. Mussaoui after a

trial in which he has not had access to potentially
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excul patory information.

There are argunents obviously on both sides. The
Governnment clainms that we can’'t |et him have access, even to
his | awers, because of the danger to national security. |
recogni ze sone of those dangers. The trial judge there |
think has crafted a way of protecting both sides.

But when you step back, | ook at the radical
position that the Governnent has taken. We can execute
sonebody in this country after a trial in which that person
has not had access to excul patory information, kind of an
end run around the Fifth Amendnent.

The question of eneny conbatants. For the first
time in our history, the Governnent has made the claimthat
if the President unilaterally designates soneone as an eneny
conbatant, we, the Governnent, can hold that person
i ncommuni cado indefinitely, indefinitely, for the rest of
their lives potentially, and that’s what the position is
ri ght now, w thout any judicial review of that person’'s
status, wi thout any judicial review of the Governnent’s
reasons for determ ning that that person is an eneny
conbatant, and nost remarkably, w thout any access to
counsel . That a person in that situation has no right to
access to counsel, to famly, to even challenge, to even

bring a chall enge habeas corpus or otherw se, to challenge
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the nature of his detention.

You know, the book, “The Trial”, by Franz Kafka is
a great netaphor about a justice system which follows all
the rules and still does a lot of injustice.

Even Joseph K., the poor man imrersed in the
bureaucracy in “The Trial” was considered a threat to
national security, but even Joseph K., was given a | awer.

It is inconceivable to ne, a year after the fact, a
year and a half after the fact that M. Padilla and M.

Hamdi had been arrested and detained, that the Governnent
still takes the position that we can hold themfor five
years, ten years, 20 years, perhaps 40 years, offering them
no hearing in court, and no counsel to represent themin
court. All American citizens.

At Guantanano Bay we’'re hol ding 650 all eged illegal
conbat ants from Af ghani stan War. This raises all kinds of
guestions, obviously, and the Suprene Court will decide the
question of jurisdiction. But what seens to ne, what’'s nobst
troubling to me is, regardl ess of how far a Court should go
into inquiring as to the status of those people, that the
Governnment’s position is in effect no Court, no Federa
Court, has the power to exam ne those cases, to even
entertain what review they m ght make of the status of those

peopl e, those 660 people, sinmply because Guantanano prison
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canp is not a permanent part of the United States. That is,
if those people were brought here and held in a prison canp
in the United States, then habeas corpus would lie. Now as
a matter of real property law, right, it’'s real property |aw
now gover ni ng habeas corpus, because we have people on
Guant ananp which is a long termlease fromthe island of
Cuba, somehow the Federal Courts don’t have that power. It’'s
ki nd of the exception to habeas corpus which is |like the
of f shore banki ng exception for investigations of m sdeeds.

We shouldn’t stand for it there and we shoul dn’t
stand for it when we’ ve obviously made the choice. And the
irony of holding those prisoners on the island of Cuba,
right, on the island of Cuba where we had been so critical,
deservably so in sone cases, of the repression or the
unf ai rness, whatever you want to call it, of the Cuban
Governnment. We're now taking the position we can hold 660
people there, we’'ll create a prison canp there, not in
Virginia, to avoid any habeas corpus review. And there’'s no
guestion that’s why they're there. Good | awers determ ned
we have a good argunent that no Federal Court can get
i nvol ved because it’s outside of the United States
jurisdiction.

OCkay. On the Sixth Amendnent point as well, where

we tal k about no right to counsel. Alittle noticed




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Col | oquy 79
provi sion, and hopefully it’s not been used very nuch, is
the Attorney General’s asserted authority by regul ati on, now
that he has the power in cases in which defendants are
charged with terrorist offenses, to nonitor and overhear all
conversations when that person is in custody, between that
def endant and his or her |lawer. And the Attorney GCeneral
can do that without getting any Court supervision, warrant
or otherw se, as to whether there’ s grounds to do that.

Now we know historically that sonmetinmes | awers
abuse their trust, lawers act with crimnal defendants in
illegal ways. \When the Governnent has information that they
do that, they can get a warrant, both to surveil the
| awyer’s office, to surveil the conversations, it’s under
the jurisdiction of a federal judge in that situation to
det erm ne whet her there’s probable cause to determ ne
whet her the lawer is acting illegally.

Now again, in an act that’s consistent wth what
t he Departnent of Justice is doing, which is to avoid any
judicial review, in all of these areas, the Departnent now
says we, the Governnent, the Executive, have the power and
the right to make that decision without any judicial review
We' Il determ ne whether or not we think the | awer and the
def endant are involved in some kind of crimnal activity.

We' Il give themnnotice that we're nonitoring their
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conversations. That notice plus that Chinese wall between
t hose who hear it and the prosecutors will ensure conplete
safety and won’t denigrate the right to counsel.

Well, | don’t know how many of you do crimna
def ense work. It’s hard enough to get a relationship with a
client, particularly in a terrorist case. But when you tel
your client, |ook, what’s going on here now is that
everything you say is being overheard by the very people who
are prosecuting you, but you still have to be candid with ne
because they won’t use agai nst you what you say, | doubt
you're going to get very nmuch information on what they’ ve
done, who the witnesses may be who aren’t going to be
protected by this arrangenent, and regardless of how far you
want to go, in limting the confidentiality of
attorney/client conversations, which is really again at the
core of our crimnal justice system It is quite a radical
nmove | suggest to say that we’re taking that decision out of
t he hands of judges and putting it into the hands of the
very people who are prosecuting those cases.

Governnment surveillance. There’'s been sone
commentary and sone di scussion so far about the changes that
were made in the Patriot Act to FISA, the Foreign
Intelligence Security Act of 1976. These are rather dramatic

changes, | think nmore than has been suggested so far by the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Col | oquy 81
panel i sts.

We know that FISA was a conprom se. In FISA what
happened is that Congress approved a plan under which the
Governnent, on less than traditional probable cause, could
get warrants for the nost intrusive kinds of surveill ance,
phone surveillance initially and then bugs in people’ s hone,
probably video surveillance, the npost intrusive kind of
surveill ance that can go on not only in the privacy of one’'s
home but can go on for weeks and nonths at a tinme. W said
t he Governnent could do that on | ess than probabl e cause
where they could show to a special court that the primary
pur pose of that surveillance was either to get foreign
intelligence information or to protect against foreign
terrorist activity. That was the bal ance that was drawn.

The notion was that since the primary purpose of
what the Governnment was doing was sinply in the foreign
intelligence field, we didn’'t need full probable cause. This
was not information that would normally be used to prosecute
a particul ar defendant.

Now t he rul es are changed dramatically, nuch nore
dramatically than has been suggested. Under the Patriot Act,
t he Governnent can get that sane kind of warrant on
virtually no showi ng of the normal crim nal probable cause

that you need for a warrant, even though, the Governnent’s
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primary purpose in obtaining that warrant is to effectuate
or get information in support of a crimnal indictnment.

And so again, for the first time in our history, we
have now aut hori zed, at least at this point and the secret
FI SA Court has upheld it so far, we ve now authorized the
Governnent when its main purpose is to prosecute a
particul ar person or organization, to secure a warrant for
t he nost invasive kinds of invasions of privacy on | ess than
the traditional probable cause that we need under the Fourth
Amendnent. Again, what's the argunent? The argunment is
it’s terrorism therefore, we need an exception to the
normal rules under the Fourth Amendnent.

I nterrogati on practices. W don’t know a | ot about
what kind of practices we’'re using, either here or overseas
in ternms of trying to get information from persons who are
captured on the battlefield or other nenbers of Al-Qaeda.
And obviously it’s a very valuable tool. | have no doubt
that those are legitimte tools to be used. The question is
how far are we going to allow ourselves to go in getting
information. And the question is how close do we get to the
line of torture versus non-torture in interrogations.

Here too, | would suggest that we want to be
careful. There was a case decided by the Suprene Court | ast

term Chavez vs. Martinez which dealt with the interesting
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i ssue of whet her questioning of sonebody w thout Mranda
WArnings, in a coercive atnosphere, was unconstitutional if
the Governnment didn't intend to use, or didn't try to use
that information in court. Utimately the Suprene Court
split a nunmber of different ways on that issue.

But interestingly to me, the Governnent took the
position that there was virtually no constitutional
protection agai nst governnental nethods of interrogation
that m ght even reach the very coercive, or perhaps what
sonme peopl e would consider torture, if the Governnent
deci ded we’'re not going to use that information in court,
we're just going to use it for intelligence purposes. |
think we want to be very concerned about what the Government
is doing in our nanme in terns of using very coercive, and
for many centuries were outlawed, practices in ternms of
i nterrogation.

Let me conclude by saying this. The operating
principle I think which unites and ties together a | ot of
t he neasures that the Governnment has been taking, is that it
is better in the long run to prevent acts or terrorismthan
to seek to punish those who commit them And of course
everything being equal, we'd all agree with that. It would
be much better to prevent if we can, isolate those acts,

prevent those acts, rather than sinply punish after the
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fact.

The problemis, as we know from history and we now
know from very recent history, when we use preventative
measures, when we go outside the established nmethods of
determ ning guilt or innocence that we’ve established in our
crimnal justice system and we allow the executive branch
to nmake those determ nations unchecked, there is a huge risk
to human |iberty, that we will inevitably overreach, we wll
inevitably violate rights. Now sonetinmes that bal ance has
to be drawn depending on the nature of the circunstances.

But if the operating principle is prevention, which it has
been here, we ought to be very wary of the neasures that are
made in the name of prevention. Thank you very nuch.

(Appl ause)

JUDGE BAYLSON: Thank you very nuch. As |
i ndi cated, before we open the floor to questions, |’ m going
to give each of the panelists a few mnutes to go around in
the order in which they originally spoke, to comment on the
presentations of the others or to direct coments.

Prof essor Heymann.

PROFESSOR HEYMANN: | think I'Il pass. You can go
to questions.

JUDGE BAYLSON: Ckay.

PROFESSOR DI NH:  Just very quickly. | do agree
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with David Rudovsky, and I cone froma long |ine of Reagan
conservatives, on the mantra of trust but verify. And
truly believe it and | wanted to highlight the | ast comrent
t hat David tal ked about, and give sonme illum nation on the
verification with respect to the nunbers of detainees that
he commented upon.

Absol utely right. Prevention is a shift in focus.
The operative question is how one goes about doing
prevention. And here, contact with Europe, Article 5 of the
Eur opean Convention of Human Ri ghts, consistent with the
civil law systenms of the nenber countries, allows for
preventive detentions in order to prevent the comm ssion of
crimes. This is what the Italian authorities use in Mafia
prosecutions; the French authorities use also in terrorism
prosecuti ons.

We obviously have a conpletely different regi me and
that is the Fourth Amendment. You can’t arrest unless
t here’ s probable cause of a crine commtted.

The question then, how do you go about effectuating
a prevention focus while being fully consistent with our
constitutional structure? The answer is predication. It nmay
well be that there is a shift in focus that changes for
prosecutors, as Judge Chertoff was, and as ot her prosecutors

in the room that is to build a net around in order to snare
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the big fish. Don't do that. Build a net in order to get all
the little guys, get as much information as possible, and
when you have enough information of a violation of |aw, take
down the small fry because the risk is too great that if the
whol e conspiracy builds, that there would be an untoward
threat to the Anerican popul ous.

That basic view rests on the notion that there is
no legal, noral or constitutional right to violate the | aws
of the United States of America. Even if the United States
Departnment of Justice does not charge you with the big fish
charge, that is terrorism weapons of mass destruction or
sonething like that, but can sinply charge you with credit
card fraud, well, they have to prove credit card fraud.
There is no shifting of the presunption. There is no
preventive detention. What it is | think can be nore
accurately portrayed is preventive prosecution. One that
ef fectuates the prevention focus while remaining fully
consistent with the Fourth Amendnent tradition of our
Constitution.

The sane insight highlights the comments that David
made regardi ng the nunbers. There were varying estimtes
that were given after 9-11. | sinply do not know what the
exact -- the estimates were given at different times. The

estimtes were for persons of interest to the investigation
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who were detained either in immgration or crimnal charges
or in a small nunber of cases, material w tness warrants.

Let’s put this in context. Approxi mtely 500
persons, the Departnment of Justice actually has rel eased
t hose nunbers and it’s on its website, 515 individuals as of
t oday, have been deported who were of interest to the 9-11
i nvestigation. Were they deported for terrorismrel ated
of fenses? No. And David is right that none of them have
been charged with or deported for terrorismrel ated
imm gration violations. That doesn’t mean that the
Governnment is batting zero on its terrorism suspicions, but
rather it says hey, instead of proving a terrorism
connection we can get you out of the country for overstaying
your visa or other independent violations of the inmmgration
law, we’ll do that w thout sacrificing the security of our
intelligence information. Unless you argue that there is a
constitutional or legal right to overstay one’s visa or
otherwi se violate the laws of this country, | think that the
burden should not be on the Governnent to actually charge
people with terrorismcrines in order to designate or conmt
the person as of interest.

The nunbers are illustrative, and Colleen Row ey’s
comment is taken in very good stride. That is because the

public demands the nunbers.
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And what al ways interests ne is that each year,
certainly the | ast year, the nunbers are | ooked at, the
| mmi gration and Naturalization Service arrests and deports
approximately one mllion people within the United States.
And of those, 535 for the last two years, of the |ast two
mllion people, are of interest to the investigation. Wy
does that differ fromthe 1500, 1200 or whatever the nunber
at various tinmes? Because people of interest, the |list of
peopl e who are of interest of a particular investigation
changes. If ny nanme is on the phone list of Mohanmed Atta,
woul d hope | woul d be considered of interest to the
i nvestigation relating to Mohamed Atta. If the
investigation later turns out that | was on there because |
was his tutor for |aw and econom cs purposes, then | would
hope that my name is renoved fromthe |ist persons of
i nterest.

If | amof interest and | have commtted sone
i ndependent crinme, | surely hope that the Governnent is
doi ng everything in their power to renove ne fromthe
streets, and the people agai nst whom | would do harm

| woul d hope also that when nmy name is renmoved from
the “of interest” list, that the normal rules for
prosecutorial discretion apply. That is they apply whet her

or not they want to take down an absent-m nded | aw professor
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and incarcerate him as opposed to a terrorist synpathizer.
It may well be that the prosecutor says yes, | do want to
t ake down an absent-m nded | aw professor. It’s certainly in
his prosecutorial discretion to do so, just as it is for him
to use the full force of the law in order to prosecute
agai nst ne as a suspected terrorist.

There is one comment here that | want to make that
rel ates back, finally, to Professor Heymann’s diagram The
limts of prosecutorial discretion is defined by |aw. There
has to be obviously sone discretion but the outer limts are
defined by law. That is the denocratic process speaking as
to how that limt should be defined.

If we as a denobcratic society think that those
limts are too broad, | think we should restrict the limts
of that prosecutorial discretion. That is, amend the | aws,
l[imt the number of the crinmes and the |ike. But as |long as
there is that discretion in the law, that there are
chargeabl e offenses, | surely hope that those who are nmaking
t he decision to charge, would | ook at the entire range of
possibilities that Congress and our polity have given them
in order to protect us against catastrophic threats |ike
terrorism Rather than exercising their own internal checks,
we woul d charge themon this crine but not on the other

crime. | will wait in order for himto commt a terrorism
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crime rather than this crime because | want to advance ny
career nore, rather than sinply charging a person for
imm gration fraud or for visa fraud, because the threat
really truly in my mnd is too great for us to be using a
nor mal bal anci ng anal ysi s.

JUDGE BAYLSON: Thank you. Jam e?

MS. GORELI CK: Pass.

JUDGE BAYLSON: Okay. And Judge Chertoff.

JUDGE CHERTOFF: Just very briefly on one issue.

When you cone to this issue of prevention as
opposed to prosecution, | nmean we, and David says you know,
we have a tried and true method for adjudicating guilt. And
of course it’s true in our society that we have made a
constitutional judgnent and rightly so, that it’s better not
to puni sh sonmebody than to punish themusing a shortcut as
to establishing the facts beyond a reasonabl e doubt.

But prevention of harmto innocent individuals is
sonmething of a different circunstance. Now we have in the
| aw a number of circunmstances where we do prevent people
from doing things on | ess than proof beyond a reasonabl e

doubt; for exanple, under United States v. Salerno we have

pretrial detention. And the facts on which sonmeone is
det ai ned don’t necessarily emerge entirely in the nature of

t he charge.
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| think the problem we face going forward is this,
and | think it is a matter that perhaps it’s tinme we address
not ad hoc through cases but in a nore systematic way.

What do you do when you have perfect intelligence
or near perfect intelligence information that X or a nunber
of Xs in this country have been trained by eneny
terrorists, have been tasked to find radi oactive materi al
and to construct dirty bonbs and set themoff in cities al
over the United States? And that information cones from
el ectronic intercepts froma foreign power that will never
di scl ose or never allow to be disclosed that it is
cooperating with us? You actually have the intercepts. They
are totally unassailable in terns of their accuracy.

If you were to charge those people with conspiracy
to commt acts of terror, which I think you could under the
| aw, you’ d have to prove it in court. The Governnment that
has provided you with the intercepts tells you if you ever
disclose in the slightest that we have given you this, we
w |l never help you again, you will never get another iota
of intelligence information. Thereby meani ng that the next
wave that conmes in you re not going to know about it.

In that circunmstance, it seenms to me you have three
options. You can do nothing, because you don’t have proof

beyond a reasonabl e doubt that you can put in court. And
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t hen when the bonbs go off, we’ll have another 9-11
Comm ssion to explain why we didn’'t do what we shoul d have
done. Or, you can charge them you can blow the electronic
surveillance. Now it’s probably not adm ssi bl e anyway
because the other country is never going to allow w tnesses
to come forward to authenticate it so you' |l either get an
acquittal or even if you do get a conviction, you' ll wind up
havi ng destroyed that as an intelligence source. O you
have to come up with sone third way to deal with the issue.

And | think it’s that third way that is a
chal l enge. The executive branch has taken the position in a
coupl e of cases that the | aw does allow a third way. Whet her
t he executive branch has managed that third way optimally, |
think is an interesting question, and you could argue that,
one could create a process in the executive branch that
woul d allay sonme of the concerns that people raised.

But in any case, | think we’re at the point where
you can’t, we can’t wish the problem away or pretend it
doesn’t exist. We have to find a way to address it, and as |
say, perhaps systematically rather than ad hoc.

JUDGE BAYLSON: All right, thank you. David?

MR. RUDOVSKY: Let’s open it up.

JUDGE BAYLSON: Okay. GCkay, | have a couple of

written questions. 1'd like to start with those, and then




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Col | oquy 93
we' Il invite questions fromthe floor.

The first one is to Professor Heymann.

“Since you are so critical of the response to the
second World Trade Center bombing, that is the 9-11 bonbi ng,
do you regard the response to the first Wirld Trade Center
bombi ng, that is the one that took place in 1993, as on the
model of crimnal justice, not war, as a better one?”

PROFESSOR HEYMANN: Judge, | didn’t think you had
to read that with so nmuch enthusiasmwhen it is so critical
(laughter).

Ckay. Actually, the first World Trade Center
bombi ng had a |l ot that worked very very well within the
crimnal justice system W gathered the information within
the crimnal justice system W got cooperation from abroad
within the crimnal justice system W didn't need mlitary
tribunals to try the individuals. Plea bargaining and ot her
devi ces produced a great deal of information. The
Paki stani’s allowed us to go in and pick up Ranzi Yousef,
the |l eader, so we weren’t alienating countries whose help we
want ed.

And finally, the FBI had screwed up, as happens, in
t he previous investigation, and this was inmedi ately
apparent and there were immedi ate steps taken to deal with

it. The FBI actually had information that the World Trade
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Center was going to be blown up the first tinme, but hadn't
translated it so it never becane usable. And afterwards, we
went back and | ooked and it was usabl e.

So | think that is a pretty good nodel of how to
handl e an event. If there’s a criticism it would probably
be that afterwards there was an i nadequate attention to the
fact that the first World Trade Center bonmbing was likely to
be the beginning of a chain of attacks by the sanme people.
And of course, that becanme a nore valid criticismafter the
bonmbi ngs of the enbassies in Kenya and Tanzania and then the
attack on the Cole, all of which preceded Wirld Trade Center
t wo.

MS. GORELICK: Could I --

JUDGE BAYLSON: Yes, M. Gorelick, please.

MS. GORELICK: | would add to that that the FBI
wi th assistance fromthe Cl A and other elenents of the
national security community, did get a |ot of information
which led to the successful prosecution in the first Wrld
Trade Center cases. And then it, in ny personal view, failed
to exploit that information.

There was a ton of information that was devel oped
t hat was not shared with the other agencies, and one would
have thought that the Bureau after that event woul d have

| ooked at the treasure trove of information that it got at
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enor mous expense and effort and decided to alter its m ssion
and the way it did its business.

And one of the things that has energed fromthe
joint inquiry of Congress and that is energing fromthe 9-11
Comm ssion review is that the Bureau was too wed to its | aw
enf orcenent function and not sufficiently attentive to the
work of its national security division. And it was too wed
to a |l aw enforcenment nodel, and not sufficiently enbracing
of its national security nodel.

Bob Muller is trying to change that, and when |
averted earlier to the question of whether we are going to
be able to | eave that m ssion at the Bureau, that is a
question before us. The question is can an organi zation
whi ch has had historically a post hoc role, change its
m ssion to act nore like an intelligence agency in the
donestic United States, as fraught with difficulty as that
may be.

So | would say to the questioner, the Government
for decades did not do what it needed to do to have those in
charge of our donmestic security trained and incentivized to
do what they needed to do.

JUDGE BAYLSON: All right, thank you. | have
anot her question in witing that I’m going to ask Judge

Chertoff to coment on first, and then open it up.
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“VWhere in the balance so to speak do we place the
threat, not just to individual liberty, but the threat posed
by terrorists to our very denocratic institutions, where the
threat gains force as we beconme nore autocratic in our
response? Do we not need to be vigilant in this regard?”

JUDGE CHERTOFF: Well, 1 think we always need to be
vigilant in this regard, and | think that we did |earn after
9-11, a lot of lessons of history. | mean, the fact of the
matter is no one even renotely suggested the kind of action
that in any way, shape or form approached the kind of
terrible thing that was done during World War |11 wth
respect to Korematsu. So we have learned a |ot of |essons,
as we will continue to learn | essons fromthe |ast couple of
years.

| do think it’s inportant though to have a
recognition of the nature of the terrorist threat. And by no
stretch of the imagination am | a scholar of foreign affairs
of that part of the world. But it strikes nme that unlike a
ot of the wars that we’ve seen historically, if you | ook at
the war in Algeria against the French, there was an outcone
there in which the French could end the war by | eaving
Algeria. If you | ook at Vietnam the Vietnanese people who
were struggling against the Anmericans, once the Anericans

left, the war was over. They weren’'t comng to the United
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States to try to destroy the United States.

As | understand the way Bin Ladin and Al - Qaeda
operate, they really want to destroy the United States.
There is no appeasenent. There is no ground in which you can
say okay, we'll get out of here and | eave us alone. They're
going to | eave us al ong when we’ re dead.

So with that in mnd as a goal, | don’t know that |
woul d descri be their objective as destroying our civil
liberties. I think I would describe their objective as
destroyi ng our society.

VWhat we owe to ourselves however is to maintain a
bal ance, and a bal ance that will be maintainable or
sust ai nabl e over the long term as opposed to during the
sprint phase. And that’s what | think all these discussions
are about. They' re an effort to try to reconcile what we
need to do to combat terrorismw th our fundanmental val ues
t hat we have no intention of sacrificing.

JUDGE BAYLSON: Thank you. Anyone else like to
coment on that?

PROFESSOR DINH: | conpletely agree and the only
other thing I would add is by quoting Ednund Bur ke when he
said that the only liberty | need is the |liberty associ ated
with order, that not only can we coexist with order and

virtue but we cannot exist at all w thout them Because
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wi t hout that system of order what we have is |license. And
wi thout |iberty what we have is autocracy and neither is
stable or legitimte enough for a constitutional governnent
nor shoul d be under our system

MR. RUDOVSKY: | just want to make one comment.
Cbvi ously there are different opinions here.

What strikes nme here when we think about what we’ve
done and what we know is how we’ve done al nost in the
reverse order. The Conmm ssion doesn’t get started for 18
nont hs. After Pearl Harbor, we had a comm ssion, a national
comm ssi on which | ooked into what happened at Pearl| Harbor
within three weeks, that was operating i mediately after
t hat event.

Here, we rushed in a nunber of measures, perhaps we
had to, 9-11 was a very serious event, a catastrophic event,
wi t hout even know ng what had gone wong before. We didn’'t
have the intelligence. | nean, Professor Dinh says we need
intelligence. And yet the Government for many nont hs fought
the very notion that either Congress or an independent
conmm ssi on should actually find out what happened before.

And at least we're finding out now it wasn't |ack of
intelligence before 9-11, it was the inability to detern ne
what that intelligence neans, the connecting the dots.

And so we’ve taken a | ot of steps, again maybe
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history will say they were necessary and they were
justified, but it seens to ne we did sone of themin the
reverse order. Wthout know ng what the problem was, we
took the normal | aw enforcenent steps.

PROFESSOR HEYMANN: | just wanted to nake a

distinction, rem nd you of a distinction between the effect

of our counter-terrorism steps on our own denocratic

99

liberties which is what the question went to, and the effect

and the nunber of places on counter-terrorismitself.

The fact of the matter is that we are |osing at an

extraordinarily fast rate the belief of our closest allies,

that we are a reliable | eader in the fight against
terrorism The Muslimworld of between a billion and a
gquarter and a billion and a half according to the Pew

| nstitute which has for the last four or five years been
pol ling abroad that are absolutely staggeringly hostile.
a | arge nunber of countries, people vote that they think,
when asked who can they rely on to do the right thing, in
| arge number of Muslim countries, people vote Bin Ladin
ahead of George W Bush. W even have trouble at hone in

terms of the support and the enthusiasm anong our

n

a

popul ati on, Muslim popul ation particularly, feeling abused.

So, that part of the story in which our actions

bear very inportantly upon, is just as inportant as what

it




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Col | oquy 100

does to us at hone.

JUDGE BAYLSON: Okay, thank you. 1'd like to call
for questions fromthe floor.

UNI DENTI FI ED SPEAKER: Hi. | have a question for
Judge Chertoff. | had watched you on C-Span for a while
because |'’m a news junkie so you' re sort of a TV star to ne,
and it’s nice to neet you --

JUDGE CHERTOFF: You’'re an insomiac to because --

UNI DENTI FI ED SPEAKER: Yes, | am --

JUDGE BAYLSON: Mbre inmportantly, he is a
newspaper reporter.

UNI DENTI FI ED SPEAKER: Ri ght, so watch what you
say,

| wanted to ask you about if you have revised the
way you speak publicly since you becane a judge, because |’ m
wondering as you sit on the Third Circuit, as things cone
down the pike in the next decade that may present factual or
as applied challenges to some of these laws that we're
t al ki ng about today, do you have concerns that your public
remar ks out si de your opinions could ever be used to ask you
to disqualify yourself from hearing a case?

JUDGE CHERTOFF: You know, | try to -- | mean, | am
m ndful of that. | try to be guided. There's canons of

ethics and |1’ve gotten advice from people and I try to be
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gui ded generally by what |’ve observed other judges do. |
don’t speak about pendi ng cases obvi ously. Now obvi ously
cases | was involved in in the Government presents a whole
di fferent issue.

On the other hand, | think the canons permt and
encourage judges to speak about general nmatters of |aw. |
know the justices do fromtine to time. And | think there's
value in doing that. But | do try to be m ndful of staying
out of things that will conme back to haunt ne.

UNI DENTI FI ED SPEAKER: And just one nore question
for anyone on the panel, and especially Judge Chertoff since
you were right there as we were getting the initial
intelligence on 9-11.

Are we making a big mstake in this country, not
havi ng nore peopl e studying the | anguages that the
terrorists speak? And perhaps it’s a cross disciplinary
question and this is a question better put to educators, but
you as |l awers and judges -- should we be doing nore on that
front so that we can actually comunicate with the parts of
the world that it seens hate us?

MS. GORELICK: We are, both in general and in
specific, remarkably insular as a country. It has been cl ear
to the intelligence comunity and to | aw enforcenent for a

very long time that we didn’t have the | anguage capabilities
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t hat we needed. And if | were to tell you the m neable
information that we did not mne and still don’t because of
a lack of |anguage capabilities, you would be horrified.

The |l arger point is that we are remarkably insul ar
as a country. Anybody who travels abroad gets a very
different view of what we are doing in the war on terrorism
how peopl e think of us, whether we are w nning, whether we
are | osing, how our nmessages are received. And | think that
t hat’ s an enornous chall enge for us.

| personally do not feel that we can win this war
on terrorismunless we understand nmuch nore than we
understand both at an expert’s level and at a citizen’'s
| evel as to how we are viewed, and how what we say is heard
in the countries that are feeding this terrorist pipeline.

JUDGE BAYLSON: Judge McKee?

JUDGE McKEE: Yes, | have to be careful because the
first (laughter) is egging ne on.

But my question, Judge Chertoff, you in response to
the earlier question, you made a distinction which |I'mvery
uneasy with between civil liberties and society. And you
said that the aimof Bin Ladin was not the destruction of
our society but the destruction of our civil liberties.

| don’'t see a distinction there. And | think maybe

that’s part of the problem Maybe you could anplify that.
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JUDGE CHERTOFF: Yes, | actually said the reverse.

What | nmean to say is | don’t think he cares about our civil
liberties. | think he views our civil liberties as a bad
thing, and a piece of our society. | think that our civil

| i berties are an indi spensabl e ingredient of our society.

My point was that | don’t -- years ago, |ike 20,
30, 40 years ago, there was a theory anong left w ng
revol utionaries that by commtting acts of terrorismyou
woul d trigger a backlash that would result in a suppression
of civil liberties and that would in turn cause people to
rise up and overthrow the existing force and usher in a left
wi ng paradi se. That obviously turned out not to be the case.

My point was that |I don’t think Bin Ladin operates
on as sophisticated a program | think it’s sinmply killing
Americans, bottomline, and | don’t think there’'s a subtle
distinction in his mnd between civil |iberties and the
society. And | don’t think we can have a society wthout
civil liberties.

JUDGE BAYLSON: All right, Judge Shapiro -- oh,
wai t, Professor Dinh wants to conment. Yes?

PROFESSOR DI NH: Actually, a little bit Iarger
than that, and it goes back to the comments in the | ast
questi on.

There has been a lot of talk in this room and
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t hi nk el sewhere, properly, regarding the root causes of the
ills that face us. Why do the people hate us, and what can
we do in order to change the hearts and m nds and the |ike
that lead to terrorism

| think that it hel ps our conversation and al so our
policy to distinguish the root causes of conplaints and
policy grievances versus the decision to take up arns and
vi ol ence agai nst innocent civilians, that is terrorism in
order to advance that particular policy change or ideol ogy
or to air that grievance.

| think that it is obviously very very hel pful and
necessary for us to think about how our role in the world is
perceived, to think about how we can adjust our role as a
world leader in order to alleviate the ills of our society
and the like to help to devel op a new marshal plan if you
will in order to inprove the world as it is, and
incidentally to inprove our inmage around the world. But
also to be very, very focused on the fact that hey, the
peopl e who take up arns agai nst innocent civilians have
abandoned the diplomatic and politic nmeans of expression for
t heir advocacy for the ideology or policy or prescriptions
for change, but rather they seek an order to adopt a new way
of terror. The analogy to the left wing revolutionaries |

think is apt.
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Al of us want a better world where all the
children are above average and everybody |lives in peace and
harmony. There’'s only a |limted nunber of people who seeks
to bl ow up Brinks arnored cars and kill police officers in
order to advocate that type of world and to usher in that
type of utopia. The difference is critically inportant, and
that’s the difference between civilized society and a
di sorgani zed anarchi c society.

PROFESSOR HEYMANN: On Viet's point, | think that
first of all the figures on the nunber of people who approve
of suicide bonbings in the world are quite staggeringly
frightening; very, very high nunbers. And if a very |arge
nunber approve, | agree that only a fraction of those, nmaybe
a small fraction would indeed do it thenselves. But a smal
fraction of a very large nunber nmay be anple to be a very
big worry for a long tine.

| think it’s a m stake the adm nistration makes to
think that they’'re dealing with a single organization which
once destroyed will |eave the world at peace.

There’s a | ot of people who want to be suicide
bonmbers.

The other thing that | disagree with Viet on a
little bit is | think enotional and physical support by

peopl e who are not bombers is a crucial ingredient of a
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successful terrorist canmpaign. | think it was in Northern
lreland. | think the failure to have that support explains
its failure in Germany and ot her pl aces.

And so | think we have to worry about what ot her
people think of us in order to try to deny the support of
those who are not willing to take up arnms and kill
civilians, but who are likely to be quite synpathetic to
those who are willing to do that.

JUDGE BAYLSON: All right, thank you. Judge

Shapi ro.
JUDGE SHAPIRO: | can’t get to a m crophone.
JUDGE BAYLSON: Well, I’'1l repeat the question.
JUDGE SHAPIRO. |1'd like to get back to the

di fference between what we’ re saying and what we’ re doing.

For me I’ mnot suicidal and | don’t think I’munpatriotic,

but I don’t understand how our Government can indefinitely

detain for questioning wthout charges, w thout attorneys,

wi t hout access to their famlies, and how that differs from

what | was al ways thought were star chanbers and the Spani sh

| nqui sition, and indeed it’s a big failure that we have al

criticized. So | would like to hear sonme discussion of why

t hese nmet hods are necessary for the fight on terrorism
JUDGE BAYLSON: The question is, why are the

(appl ause) net hods being used of detention w thout counsel
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and wi t hout hearing appropriate given our history, and why
are they necessary in the fight against terrorism
par aphrased. Viet, you want to go first?

PROFESSOR DI NH:  Why are you | ooking at nme? What
do you nean, we, Kinpsabee? (Laughter) It gets really
| onely on the extrene right.

JUDGE BAYLSON: The seating was not arranged by
anybody up here.

PROFESSOR DI NH: As far as | know, your question
relates to two individuals, Handi and Padilla. And nore
generally to the 500 still remaining in GIMO

Wth respect to the last group, and |I think that
the Court will have to decide this, | don't know how they’' re
going to decide it, | don’t think they're going to overrule
Ei senstrager and say that habeas applies everywhere, or they
may well take a very narrow position that GTMO is actually
for habeas purposes part of the territory of the United
States, or they may affirm all the judges who have
considered this and the | ower courts have done.

But, the choice is, not as M. Rudovsky has put it,
is it Norfolk or GTMO, but the choice really is, it seens to
me, Afghani stan or GTMO. And the danger of having the sane
prison canmp in Afghanistan |led us to have a prison canp in

the first place, which is the nmurder of M chael Span and his
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col l eague during the tinme of their capture because it is an
i nsecure place. And given that choice, | think that the

cal cul us beconmes nmuch nore synpathetic to the executive
deci sion to have that canp over there.

Wth respect to Handi and Padilla -- and if I’ m not
answering your question, and there are other people that
concerns you, please, | would |like to know about it. But
with respect to Handi and Padilla, as | said before and I
t hi nk Judge Chertoff agreed, | think there has to be sone
processes, and | think that the Governnment’s position
ultimately will be untenabl e and not sustained by the
Suprenme Court. | don’t blame the Government for taking that
position because it believes that there are significant
advantages to this third way, as Judge Chertoff puts it. It
is not unique to Anerica. Great Britain, for exanple, has to
t ake exception under Article 12 of the Human Ri ghts
Conventi on, even though it had that provision in Article 5
in order to do, to prevent the detention, it had to take
exception to the convention in order to hold five or six
individuals that it still currently holds exactly because of
the need for continued intelligence assets and interrogation
of these individuals and not the exposition to a nornal
judicial process.

So the need | think is there, whether or not that
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need justifies this type of detention, it is for the Court
ultimately to decide.

JUDGE BAYLSON: All right, thank you. Any other
guestions? Peter?

MR. GOLDBERGER: |’ m Peter ol dberger, an attorney
from Ardnore in the Philadel phia area.

|’ minterested in the use of the term nol ogy “war”.
A coupl e of the speakers have raised it and | was hoping
t hat sonme who didn’t nention it m ght address. Qur
Constitution does use the term“war” in describing certain
powers that the Governnent has.

So it seens to nme, | wonder if people would agree
with ne, that it’s inportant that we have a rather strict
definition of what constitutes a war for purposes of
granting extraordi nary governnental powers.

And when David used the expression “netaphoric
wars”, the Cold War, the war on drugs, the war on terrorism
| woul d suggest a netaphorical war, the war on poverty.

What are the powers that we are tal king about granting to
the President? 1Is it fair to assunme that they are like the
powers that the President has when we are engaged in a war
of the kind the Constitution calls a war?

JUDGE CHERTOFF: | kind of adverted to this

earlier.
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| think the interesting thing that | discovered
when | went back and | ooked at this is that although the
Constitution uses the termwar in certain respects, it also
links it up with other kinds of struggle that are not what
we woul d conventionally call war, and grants conparabl e
powers. For exanple, Congress’s power to suspend habeas
corpus, which is not limted to war

Second, at |east since the Prize cases were decided
by the Suprenme Court, it’s been clear that when soneone el se
makes war agai nst us, the President, we're in a war
Situation and the President is capable of using his war
powers, notw thstanding the absence of a declaration of war.

| al so have to observe that | don’'t think a
decl arati on of war has to have legally any formal magic
words. And | think people have argued persuasively that the
congressional resolution in the wake of 9-11, allow ng the
President to use all necessary means to fight against Al-
Qaeda, was sufficient to be a declaration of war under the
Constitution.

The problemis not a definitional problem | think
the problemis howto deal with --

MR. GOLDBERGER: | think you m sunderstood ny
question which is not about a declaration, but what is a

war? |If it is not against a state power, for exanple.
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JUDGE CHERTOFF: | think the problemis this.

MR. GOLDBERGER: How is it an act of war?

JUDGE CHERTOFF: We have a very hard tinme fitting
what we have into the paradigmof war or no war. There is no
state power. | nean, when we fought against Afghani stan
there was sonme senbl ance of a state power.

And so one is tenpted then to say okay, if we don’'t
have a foreign state or something |ike an internal rebellion
like the Civil War, we should drop back to business as usual
under the | aw enforcenent.

But here’s the problem In a world in which a small
group of people could destroy the city of New York with a
nucl ear bonb, in what neani ngful way would that act be | ess
an act of war than World War 11? | dare say there was |ess
chance of the Germans and the Japanese overrunni ng the
continental United States and killing mlIlions of Americans
bet ween 1941 and 1945 than there is of terrorists getting
hol d of devastating weapons of mass destruction and
exterm nating huge nunbers of Anericans.

In the face of that fact, which is a fact, how do
you decide that you're going to treat one as a war and not
as a war? It can’'t sinply be the presence or absence of a
foreign flag because we have now entered an era of

asymretrical warfare. And | think that is the issue we are
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struggling over.

JUDGE BAYLSON: Thank you. We have tine for one
more question. Yes, sir?

MR. ENGLER: |’ m Roy Engler and | practice law in
Washi ngton, D.C., and |'mtenporarily enjoying the
hospitality of the Third Circuit. | also represented Sgt.
Ben Chavez in the Supreme Court and continue to represent
himon remand in the Ninth Circuit in the case of Chavez v.
Martinez which was alluded to.

And | wanted to ask Judge Chertoff or Professor
Dinh, is it accurate to say that the Governnment’s brief in
Chavez said there are no limts on questioning, or did the
Governnment instead say, and did the Suprene Court hold that
substantive due process rather than the self-incrimnation
cl ause or procedural due process provides a limt on
qguesti oni ng?

JUDGE CHERTOFF: If | recall correctly, it was the
latter. | don’t think that the Governnment took the position
there was no limtation. I think what they said is it’s not,
there’s no i ndependent basis under 1983 to sue for a Mranda
vi ol ati on.

JUDGE BAYLSON: That brings us to a close of our
allotted time. | think Chief Judge Scirica would like to

have sone final words.
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(Appl ause)
CHI EF JUDGE SCI RI CA: Thank you, M ke.
| can’t think that any |lawer in America would not
have wanted to be here this norning. This is really
extraordi nary. Please give them another round of appl ause.
(Appl ause)
CHI EF JUDGE SCI RI CA: Qur session is now adjourned.
Thank you all very nuch.

(Session adjourned at 12:45 p.m)

* * * *
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